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YR, JUAE T AR SE AT, 2 R b S MG B ks L@ A
R ENEATEIT AR, Boh, 560 54 R 8% 0 T4 7 i’ or
J&i T ASE B HEAGE 32 B+ /0 B OSE A 7 4 R 26 S A S B F AR Al
A BIRE BT 22 AR AR B R A i L 4 @

SR A E R RAE RS, WRAFEE A H N7k
R TECE) B 1 2 Ko BRIV 28 )R D8 ST, 3% 4 AT T BE 4 4 B 15
(g JEIN) o SR, S50 T4 R AL AL AN B 5 I Rh I T H B A 24 3 A
BRI S35 B 2958 @ RIMG , 0 Z90 K 7 £ 9 A LM A 6 3R . SR T, o [
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@ (AF%),2005 F£H459T, 825 £% 1 %,77(6)

@ Thomas Reith, “The effect of pre — incorporation contracts in German and English
company law” , International and Comparative Law Quarterly, Vol.37: 109, 124 (1988);
Burkhardt W Meister and Martin H Heidenhain, The German Limited Liability Company , Fritz
Knapp Verlag, 1988, p.68.

5 Klaus Heinemann, Pre - incorporation Transactions, Carl Heymanns Verlag KG,
1990, p.74.
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Contracts” , Journal of Contract Law, Vol. 12: 217, 223 -225.
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.~ @ Reinier Kraakman, et al. , The Anatomy of Corporate Law: A Comparative and
Functional Approach, Oxford University Press, pp. 17 - 19.
- © Whincop supra note 7, p.217.

@ Bryan A Garner (ed), Black's Law Dictionary, 8" edn, Thomson West, 2004, p.
01, HEABKARENMERFEHE, “— MR W ERERERGURT, 47
B A BR — AR B FAF 09 44 F B LR R B — A#iF 38 4 4" ; Robert Cooter and
Thomas Ulen, Law and Economics, 4" edn, Pearson Addison Wesley, 2004, p. 16.
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Jensen 5 Meckling H§ X Fh47 A #Y BAS & SR WEBF BLAR .
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AN . X AR AR BN PR R 48 A 2% T S AT B BAS BR O AR IE AT
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f 3K 2 [ S FE— E 2 5 o Jensen 5 Meckling H54 £C 3 A [ X Ff

@ Peter Newman (ed), The New Palgrave Dictionary of Economics and the Law,
Vol. 2, Macmillan Reference, 1998, p.460.

@ A Mitchell Polinsky, An Introduction to Law and Economics , 3" edn, Aspen, 2003,
pil2i

@ Michael C Jensen and William H Meckling, “Theory of firms, managerial behavour,
agency costs and ownership structures” , Journal of Financial Economics, Vol.3: 305, 308
(1976).
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(Corporate control market) ff] /B 2 #F /A R B E MR B . IR
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EEE AN VR St A B M R — R E S, RS A
B T R

B AR A 1 B T L o v P T A L B 45 75 3
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(=) BIASLZE ( default rule) #9225 53 47

BV EFRN N A FRENE R — RN E MBS O BRIk
RRAE T 1 44 3 AT LA 5 B IS8 S SO (R o 5 I O A R 3R
- PERLRE SRR HLE RS RE A PN AR B, A R S R A A

@ Jensen and Meckling, supra note 13, p. 308.

@ Roamn Tomasic, Stephen Bottomley and Rob McQueen, Corporations Law in
Australia, 2™ end Federation Press, 2002, p. 56; See Michale J Whincop, “Of Fault and
Default; Contractariansm as a Theory of Anglo — Australian Corporate Law”, Melbourne
University Law Review, Vol. 21 187, 191 —193 (1997).

@ Frank Easterbrook and Daniel Fischel, The Economic Structure of Corporate Law,
Harvard University Press, 1991, p.15; Whincop supra, note 15, p. 189. 7 #, 5t % 4
AT B A o B R SR A T YA T LA B B B (R M 4 B s 131
) R HEAERM N (BB T R 324 £) o EATHAKEEMHIN v bl E oyt
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[ e ST T80 24, SRR R S 7 R B b S X 488 249 U R A5 L £
BLiE o Ayres and Gertner 5 BR 1A #0443 25 45 4 BRI\ ML 5E ( Tailored
default rules) \JE4EH| BRIABLE ( Untailored default rules) | £E 5] 1 %k A
HLAE (Penalty default rules ) F i ¥4 BRI\ #0 E ( Strong default rules) ,@

L el 5 AR I BIABLAE (Tailored and untailored defaults)

AWy 3T LA B 3R AT A 4% 4 W0 A T R A
BRIAKIAE W LA SRR A9 76 TC AR B4 1 o B K 2 30 T AR S 210l 4%
WK, UG AT 1 1 R A 4 ) R A AR K TEIX — T LR A RO B B
“AEREHIBRABLAE ", Wi — 45 & AUy, B4 8% k5 — 4% sk ik 47
RLRE R, B IR S MR, AR R e BRI

2. FETIEERIAKLE (Penalty default)

TP SR AL SO i AT RE T B ML, T AR A0S
W] —J5 AR SZ M0 . Ayres 5 Gertner i 30 Fb B 5 2 S Ky “ £ 514
BIABLAE” o BRAEA I S 5E 25 , “ AE51 ME BRIA R E " 0 & TRl — 7 4 8
AR TAETHHI0 . 6T VERLE A B T 0438 5 A, 14 2 ] AR
AR B — 5 ) 5 — Jr B AR A o T L, B 3 AT AR i [ i W
TSN RE =T WRE L fln, AR A A SR EA B TS
2 AR A = 0 (RN ) BB 15 A . B

3. W BRIA KL E ( Strong default )

W R DA A2 S 1 0 24 B PO AS 3 K O MRE o R O o SR A 0
AT 98 ) B 4 o ©

4. SR PERLAE O (Triviality )

RYJAE AT THRME R T AR EIE O Atk AR %
SEIE A RE A G — 5 M SR MR o T AR A R MR, e
ZRYFE T W AT LA & 4 30 4a] R FR B . Black Ao 53X — ) S5 g (] 2% 2

@ Ian Ayres and Robert Gertner, “Filling Gaps in Incomplete Contracts: An Economic
Theory of Default Rules”, Yale Law Journal, Vol. 99:97 (1989).

@ Ayres and Gertner, supra note 17, p. 97.

@ Whincop supra note 15, p. 202.




Fe 2% Rl A R vk 5 2 U A A

S A 0 2 ML B P P D B 08, SE AR I 9 e
SERBEOT AL 52 0, P47 0 2 DA 2 T AR M OS2 M o 3L
C, MBS IV ML A T REME M . B, 736 B, AT A SR I L At
THALER N T I B A A B ek MRS MR . SR, — T
AUAE , IR A RARTEEL, I HL AT Al LA 5/ B9 A 1 DA A8 1335 , % 00 2
AR AT A A T f @

© 5. AR SEBLBR A ML E R B A A

- BRIAHLE AT LSBT ) AR K 28 1o IR 52 2 B R, o
BT 2 2% 6 9 T LA/ 58 5 P A Y BRAA RS o I K M0 I 4 3 s —
7 108 = R0

S KBRS R U AR R, BT YA
B2 75 74 T Rl R 2 A 2 AR 2 A R, 2 7
MA@

BT BRI IV U I R 44 K R A RN — T A
R IR AL 2 R SRR 4T L/ R A 7R KL —

To T 45 757 19 3 1) 35 38 05 K fl o 3 — JBEL U0 T 44k 4 T 38 £ 6 4R B —
I MR F ZPF 2 ROR I S i, BRI RIRE—F i R
W, 6 1 T4 B A 52 25 7 22 9 4 2 A RMBS 32 40 9 2 A F £ 2
BORRG 19 (efficient) , S SLIR 132 38 7 WA 100 324007 AT ML B %

»I '@ Bemard S Black, “Is Corporate Law Trivial? A Political and Economic Analysis,
western University Law Review, Vol. 84(2) : 542 (1990).
D i ERADEBFRALH 60 K o B A g A 30RO oy, B A Bl ¥
KA 37 B # , B A s 7% . Black supra note 20, pp. 560 - 561,
@ Cooter and Ulen supra note 10, pp. 196, 199.
@ Cooter and Ulen supra note 10: 48; Robin P Malloy, Law and Economics: A
ative Approach to Theory and Practice, West Publishing, 1990, p.40; Andrew Griffiths,
Contracting with Companies, Hart, 2005, p. 33. —fik 4 “ /R $—F L " K LBt T
“WRAE” (Pareto) B4, ARAE W L 4L” (Pareto) HE 6, AR MMBEARRALEE D
=R 4E T A 4R #9 6 7 F A A % % B #9 : Cooter and Ulen supra note 10, pp. 17 - 18, #
BE—JRN, RAARE KRR T EFHATENEMT, AR ARETEE, RN
*&ﬁ]?k%%ﬂ%?—&%ﬁﬁ&iﬂﬁo Bt R A6 3R B b e B S BOR R
i HL & XA R : Cooter and Ulen supra note 10, p. 48; Griffiths id. , p. 32,
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X —RORIGIZ FH 24 17 KU 19 43 0L, 8 246 6 1 1 10 U0
AR 50 X7 FELT ST 43 [7) e R £ 8 0 2 HE R B A 56 LIRS, 88 K
I e 245 XY 2R EH R A B /N 9 — Ty o B R0 T 5, M HR Oy 7 AL
FH9 A2 60 T, T 2, 75 7R 4L RIS F9 JR A 2 20 T A% , W) JRL 60 B o 49 A
LT o ARSIy ARAE KUY AT LA ik H 5 7R 40 3% KUK 45 44 40 76, B

= BRI A A LA 5 B — 7 1 S s ™
170 (Strategic behaviour) Ff it A IE T , BRIABLSE 19 33— A A
T BARBMSAI —Tr o {583 H 0T LUHESh A 1, T 4R B % . ®
G0 1 ST, {5 T8 43— J7 B AN T 3% 19 SR TA B 52 T L 42 4
L R R A S R ML , T RE B — IR SR S B A —
PEERAT T 55— 07 5N 4T % T A7 A () KU P HH A8 9 15
10T L, S RAT MR 7 19 , 2 BT LB 878 43 19— 7 B 4 38 e 41
WY, J 9 153 B A F5 20 19— 1 1 B 5 O 0 380 % R A MG Y 4 A, @
T A MGE B it A F 15 B AT — T, W B 78— Fr—
A B AT AL 2 18 3 A A S BROA R U, B A 3 A T R % R ML
WA FE#R AN HIGE

oK XUBSE i B 205 5 6L 58 40 B9 — O L AT LB T2 O o G 8 5 08
(equilibrium ) () 1 BEAN LA 58 . R BA (5 BAR 9 — 7 B A F F %
JrH RN B RE A B T % S B BT I ¢ 4> BS B 45 ( Separating
equilibrium ) , 753 BRI HPRAE T, “ A [8] 9 4 249 N 3o e AR [ ) 1 2
A R LAAS [5] ) 490 6 20 A AS T3] 68 F0E 4 10 75 1A 4088 s R @ ] X b 1
AR A A R A B B R 4 5 M BRA L E BB (R SE B
RIS B A S XURSE B9 15 L D38 o A bk 2 A A T LA B 3 2 Bk ¢ XL

@  Griffiths supra note 23, p. 35.

@ W Cooter and Ulen X # 24| , supra note 10,pp. 213 -214,

@ Cooter and Ulen supra note 10: 200 -201. 4 EF B4 W 5 —NEEHE S —7
flt £ (Contingency ) AT W Y X AT TR B F R A, AR U BALHE
fE4E % 8 T4 & :Ayres and Gertner supra note 17, p. 92,

@ Ayres and Gertner supra note 17, p. 98.

@ Ayres and Gertner supra note 17, p. 112,
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AR L . BRI, BRI X T3 B A 0 i R LA O
MR, WA B TE A 8 — 5 i SE AN % R IA R 2
S5 7 445” (Pooling equilibrium ) , 7E 3 R4 F 14 % KAk 2 26
-, T L i XL S B X4 FF ok oD A 3 i 140 o BT 7= 2 1
B — R TG 1 A 8 8 4% — 7 7R BRI 9 7 B, BRI R 5 B 74—
Il A £ BT 5% o TR IR 4 e, — 24 35 AT AR BAS 38 X
AN AR , BRI A9 53 b — 7 24 3 N 2o L3 5 % 5 24/ — K B4 2 A
R — A B D BRI, 5 B TR I P 4 0 R A B 1 R
RAGT 1.

(P9) 23 5142 32 BT & 7] ) 7 %% BRA M %E : Whincop BT &
 LEARATRRS SR

R BT B T 0 DA B 2 708 T B T o B A 5 00 3

FUARRGEA A RSB % ., 52550 MR ERF
kA4 [ 2455 A, Whincop 7643 7] 1% 57§ 2 7] B &2 2R 1 BF 5% v ®
B TR AL BT ik o KRR TUAL 7 B K 2 TR ST BT 4 17 4%

I, DU A T H S PR R 3 5 R . B — R e 5 IR
AR B 7 5 RO B B AT RS R ) . B RIFEA B A 0 T
T BT A . 5 RS R ) BB LT R
R TR BT R AT AR 2 R AT T A B R
BATA T, 3o, %8 R T2 7 1R 2% (B i 5 R 2 9 SO U
D) o 36—, RRATERS T4 A A 4T . WM SRR A
AR DA, (FL PR TG JBLA T 6 0 T T bk AT o 6 DO 3 55 %
226 7K R

2 SAMBB B

SRR A A R L B R R AR A LR 52 A P
P B SR - [ 24 35 A 2 6] 67 XU B B Y. 40 Whincop i,

~ @ Ayres and Gertner supra note 17, p. 112; Whincop supra note 32, p. 229.
@ Ayres and Gertner supra note 17, p. 100. See also Whincop supra note 32, p. 229.
@ Whincop supra note 1, p.218.
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(2) BZR(BBr HREHHIELIETT)

Eﬁﬁ%&ﬁﬂﬁz\ﬁjﬂﬁﬁﬂj?ﬁﬁﬁﬁxﬁﬁﬁéﬁlo B, B1T
B XA RRF (i e ) 2 R RBAELIT A R
A 17 , 2 ) 7R AR HELA O ) S

@ M Whincop supra note 7, p.224.

® For example, Kelner v. Baxter (1866) LR 2 CP 174 (MAFHEEN), Newborne
v. Sensolid ( Great Britain) Ltd. [1954] 1 QB45( ¢ JATEN) , Black v. Smallwood (1966 )
CLR S2( FEATIRM) ,

@ Whincop supra note 7 , p. 224.

@& Whincop supra note 7, pp. 224 -225.
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@ Whincop supra note 7 , B 1225,
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o SUIYHEAE | T LR 4900 RS, phy 4 29 A\ 7R 4L e £ i 5 B f
KA TS A R 5 5 RAKE AN o PRIt , AR R S0 T 28 B 1

T4 AR , Whincop 1A 41~ A 1 £ 4000 19 45 5 i 7 B0
L A L 2 i S M — LU
(@) K — 528 ), U1 0 57 2 5 B 105 38 5

(b) 464 R SR AT 57 Al

R, B3 % T A B AR 19 ML R A AR 75 M E %
T AR O A AR LI 161 24 ) $2 88 19 55 — J2 AR 5 B g
(3) BEA(B L, BALHER)
RFMTE T, RAA S B Z R B0 2 AEAE T o A8 PR fok
AR AR . — 7 T , (A T LA SR B — i 3 T B (A4 %
) e 8 24 71 A 1 5 G B TR R JBLAT 4 R R . Bk
ATRHUH 5 3 {7 103, 2 %401 H ( Entreprencurship ) 7% 1 1 £9
T, AT I 21 0 A AR 2 23T 3ok K SR 9
R [R Oy BD 5 24 ) 5 4 T B 0 JBLAT , A A A 36 4 R 4 32 5

'j.,ii Whincop supra note 7, p. 225.

® Whincop supra note 7, pp. 226 —227. £ % 3% # , & & A B T AT A
X X % (Fiduciary obligations ) : Paul Davis, Gower and Davis’ Principles of Modern
npany Law, 18" edn, Sweet & Maxwell 2008, p. 107.

) Whincop supra note 7, p. 227.
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X"k o B XTI AE— B TE T, R0KE A AT R0 38 5 Sy BRIA
BURE o (B TE— BRI 55 WL 0 , 2 7] e 449 LA ST B ik £ PR
FEAHAR (Insolvency ) i Jo 1k JBAT A 17, WIS BRAT B I REAE A7 F 4 A 3¢
AL, {E AT HR 2 Ak A A AU B L 9 4E 2 5Bk o® Whincop 2 fiF LA
WA BRIABLRE B A AT R, 2 BB A At A 2 W) 38 3 i 4 ) 56 3R 1
RAUA S AR R FAR AR R, #ORE 22 7 W S % J7 24 = A
A RIUE ERMATIR T AT AR K .2

(4) SR (A RIRAEBEL)

SR DL T B AR DR B3 2 28 ) B N\ 5 4l 249 N 22 ) ) 2 OF I o
A AT AR5 A 30— FBRARLE o B A A BT S 2 % %
EANBGE R — MRS MLAE o 2420 Bl R BB B L B, iy & 2 AR 0 3%
£ BRAER R R A M U G HATER R P 2458 T R AR AMTT,
BEE MR, A0 b SCRTR AT 4578 24 B 55 4 6 vk 8 37 1 T R (B )
BT RIBZ R ) o % T4 5 DR 9 45 8 < (50 19 R0 76 1] 4
AR HeF 2, AN TR R AT RA = A 4 B 5 B A R
E SR

T, APRAT AL AR B A B R R A AT 4E 9000 A4 £ 5
HIRC, BEALIARA o R 5 BOR 1R -4, 3 15 BURRLA TRl 1T HL, A 4
P& B2 o R TT LA B8 L 0 S AR 48 L A 25 1
Bl O B ok A 28 I AT 2 )

ZIEREBITE TR E 2
CRRIED S 95 FRRXH LG A R 2 RIS BB BT It & e A& 7 7

A B AR S5 B STAE MO I MLSE o ERRDR BN A& W14 i b2 4508
TLEARARERRYE . &5, %% Rl H T B A BRA 5 AR fE 5 it

@ Whincop supra note 7, pp.227 —228.
@ Whincop supra note 7, p. 228.
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