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The Australian High Court has in general rejected the use of extrinsic historical material in the 
interpretation of the Constitution.2 Though it has consistently claimed that in interpreting a 
Constitutional provision it is giving effect to the intentions of the founders, it has not been prepared to 
turn to the convention debates, draft constitutional bills or other primary records in order to ascertain the 
founders' intentions. The intention is to be ascertained from the ordinary and natural meaning of the 
words themselves, relying on the proper legal methods of construction and interpretation.3 However, 
even when this rule was considered to be settled doctrine there were exceptions. In those cases where the 
words were ambiguous the Court could turn to the drafts of the Constitution "as a matter of history of 



legislation".4 As well, convention debates could be referred to "for the purpose of seeing what was the 
subject matter of discussion, what was the evil to be remedied, and so forth".5 

However, in its more recent decisions the Court has suggested that it may be prepared to give greater 
recognition to such historical material.6 In Cole v Whitfield the majority suggested that convention 
debates could be consulted "for the purpose of identifying the contemporary meaning of language used, 
the subject to which that language was directed and the nature and objectives of the movement towards 
federation from which the compact of the Constitution finally emerged".7 And in New South Wales v 
Commonwealth (the Corporations case)8 the Court relied on the convention debates in order to interpret 
the Commonwealth's corporations power. This new perspective is still constrained, however, by the 
requirement that, at least in the first instance, the words construed be ambiguous. Nevertheless, such a 
step has been described by some commentators as an advance on the Court's traditional literalism and 
legalism since the notion of ambiguity is a difficult concept to contain.9 

It is arguable that the Court's recent implied rights decisions have effectively removed this initial 
constraint of "ambiguity" so that there is now no real limit to the use of historical materials in giving 
meaning to the terms of the Constitution.10 This proposition can be defended on the basis that the 
Court's implied rights decisions, though relying on specific provisions in the Constitution, have used 
them as merely starting points for constructing a meaning that exists, if at all, within the interstices of 
the provisions. In other words, the Court's recognition of implied rights means that it is articulating the 
general intent or animating spirit of the enactment as a whole. Precisely because the rights are implied, 
there is no requirement for the presence of textual ambiguity; there is nothing to constrain the Court 
from looking at the founders' intentions in attempting to understand the nature of the Constitution as a 
whole. Consequently, since implied rights draw upon the liberal foundations of the Constitution, the 
Court will in time need to elucidate its understanding of the founders' notions of citizenship, rights and 
freedoms. 

What then are the founders' conceptions of liberalism and Australian constitutionalism? A 
comprehensive answer to this profound question is clearly beyond the scope of this paper. Nevertheless, 
it is possible to look to Australia's founding in order to gain some insight into the philosophical 
presuppositions of the founders and the extent to which these ideas contributed to the shaping of the 
Australian Constitution. A useful starting point in this endeavour is an attempt to discern the founders' 
notions of rights.11 Such an understanding allows a clearer access to the notion of liberalism and 
progress presupposed by the founders and thereby the nature, extent and form of freedom guaranteed by 
the Constitution. Accordingly, we will explore this question by turning to what the founders themselves 
actually said about rights in the convention debates. On what basis did the founders include specific 
rights in the Constitution? What was their understanding of these rights? What sorts of rights were 
excluded and for what reasons? These are some of the questions that will be addressed in the context of 
the convention debates and the drafting of the Constitution. 



The first part of the paper locates the specific rights that were proposed to be entrenched into the 
Constitution in the context of the prevailing Australian constitutionalism and the innovation that was 
federalism. The second part turns to the federation debates and the founders' discussions of the rights 
provisions to ascertain their understanding of these rights and of the notions of progress, freedom and 
liberalism implicit in such understanding. In its concluding part the paper will consider the extent to 
which the founders' notion of liberalism would favour the Court's principles of constitutional 
interpretation and implied rights. 

FEDERATION AND RIGHTS

An innovation in constitutionalism 

It is remarkable the extent to which the Australian Constitution was "home grown" and secured by 
popular mandate.12 Federation appeared to solve a number of the problems faced by the Colonies.13 
However, it represented a major change in direction in Australian constitutional heritage, a departure 
from the prevailing British constitutionalism to an American-inspired innovation. Though it was 
generally accepted that federation was an innovation, the fact that it was not consistent with the 
prevailing British institutions was perhaps not as immediately perceived by all. The differences came to 
light in the course of the convention debates when the proposed changes appeared to conflict with, and 
in some cases undermine, fundamental principles of British government. For example, the major issue 
that divided the 1891 Convention and seemed to be intractable, jeopardising federation itself, concerned 
the Senate's powers to amend money bills.14 Similarly, it was not clear whether responsible government 
could co-exist with Federation.15 For some, like Sir John Gordon and Dr Cockburn from South 
Australia, Federation was rigid and written, an artificial entity that would undermine parliamentary 
sovereignty and thereby limit "that elasticity which had hitherto given birth to our greatest privileges".16 

Despite these differences, Federation appeared to hold out a greater prospect for protecting freedoms: in 
so far as the Constitution contained express rights provisions, federalism appeared to entrench individual 
rights and liberties and thereby secure them in a more direct and significant way.17 How did the 
founders view these provisions? To what extent were they meant as a confirmation of existing rights and 
to what extent were they new protections, consistent with the innovation that was federalism? In order to 
explore these questions it will be necessary to turn to the drafting of the Constitution and in particular to 
the contribution of Andrew Inglis Clark. 

Andrew Inglis Clark and the American connection 

The Constitution contains few express rights. These include the requirement of acquisition of property 
on just terms (s 51(xxxi)), the requirement of trial by jury for indictable offences (s 80), freedom of 
religion (s 116) and limits on state discrimination based on residence (s 117).18 In order to discover how 
these provisions were incorporated into the Constitution and what they reveal of the founders' 



understanding of rights, it is necessary that we first turn to the contribution of Andrew Inglis Clark. 

Until recently, Clark's significant contribution to the drafting of the Constitution was not widely 
appreciated.19 Clark had attended the Australasian Conference in 1890 and, in the Sydney Convention of 
1891, served as the Chairman of the Judiciary Committee, as a member of the Constitutional Machinery 
Committee and its important Drafting Sub-Committee. But, more importantly, he prepared and 
distributed before the commencement of the Sydney Convention a Draft Bill which formed the basis for 
the future drafts of the Constitution.20 The major contribution by Clark can be gauged from Neasey's 
observation that "of Clark's ninety-six sections, all but eight found their way in the Draft Bill in similar 
or reworked form, and only ten failed to find a recognisable counterpart in the Constitution".21 

In preparing his Draft Bill, Clark followed the British North America Act in so far as it was appropriate 
to preserve the existing status of the colonies as dependencies of the British Empire. His main model, 
however, was the American Constitution: 

In all other matters I have followed very closely the Constitution of the United States, with such 
alterations and additions as the local circumstances of the Colonies and the political history of the 
United States seemed to indicate to me as being desirable.22

This is not surprising because Clark was well versed in American constitutional law as well as its history 
and literature. From his early days as a member of the American Club in Hobart to his final years as a 
visitor to that country, he loved and admired American institutions and traditions.23 Deakin described 
his disposition in these terms: 

A persevering student, his sympathies were republican, centering upon Algernon Sydney [sic] 
among Englishmen, upon Mazzini in Italy, and especially upon the United States, a country to 
which in spirit he belonged, whose Constitution he reverenced, and whose great men he 
idolized.24

It is therefore not surprising to find that Clark's draft followed in general the Constitution of the United 
States, especially in terms of entrenching a strong judiciary and including individual rights. Accordingly, 
we find that his draft included a provision requiring jury trials for all crimes (cl 65), a prohibition on the 
establishment of religion by the federal government, as well as a federal and state guarantee of free 
exercise of religion (cls 46, 81).25 Clark's draft did not contain a privileges and immunities clause nor an 
equal protection clause. However, Chapter IV, section 17 of the 1891 Sydney draft did include a 
combination of such clauses.26 This, too, was probably his handiwork because the proposals made in 
Melbourne in 1898 by the legislature of Tasmania for a more comprehensive hold-all clause were 
actually those of the Tasmanian Attorney-General, Clark.27 

These provisions protecting individual rights were included in the Australian Constitution primarily due 



to the work of Clark; and to some extent they were as innovative in form, if not substance, as federalism 
itself, the more comprehensive innovation borrowed largely from the United States. The extent to which 
these provisions were foreign to the British, and therefore Australian, political and jurisprudential 
tradition will come to light when we turn to their discussion in the convention debates. The more 
immediate question of course is why Clark did not include and adopt all the rights in the United States 
Constitution, especially the first ten Amendments. One answer is that he selected those rights that were 
appropriate to the "local circumstances of the Colonies".28 More likely, his correspondence and 
friendship with Oliver Wendell Holmes Jr and his visits to the United States may have, over time, 
persuaded him of the importance of providing for greater security in the form of constitutional 
enactments.29 This may explain his attempt to incorporate a comprehensive rights clause into the 
Constitution in the course of the Melbourne Convention in 1898.30 It is also important to recall that the 
United States Bill of Rights had not received the expansive reading at the time that it was to have in the 
course of the twentieth century. Although the Federalist and Anti-Federalist debates had stressed the 
importance of entrenched guarantees of individual rights, the United States Supreme Court was initially 
more concerned with securing liberty by maintaining federalism and the separation of powers.31 Even 
after the Civil War and the enactment of the Fourteenth Amendment the Court gave a limited reading to 
these provisions.32 At the time of the final Australian convention debates, the Supreme Court was 
prepared to invoke substantive due process to invalidate legislation that limited individual freedom of 
contract and property.33 Clark's emphasis on the equivalent of the Fourteenth Amendment may have 
been due to his appreciation of these developments. 

Orthodox constitutionalism 

Clark's attitude may be contrasted with those of the founders who were less well acquainted with 
American jurisprudence. In the course of the convention debates the founders relied on a number of 
authors,34 but the pre-eminent authority was Bryce. Bryce's The American Commonwealth was an 
obvious source-book on American government and more importantly federalism.35 According to 
Deakin, "[a]n authority, to whom we have often referred since 1890, an authority to whom our 
indebtedness is almost incalculable, is Hon. Mr Bryce".36 In 1891 Parkes had sent to Bryce a copy of the 
Proceedings and Debates of the 1891 convention. This was followed by an edition of the draft Bill with 
commentaries commissioned by Parkes to aid public understanding.37 In the 1897-98 convention the 
book lay on the parliamentary table throughout the proceedings.38 

Bryce's work, a reprise on Tocqueville's Democracy in America, provides an account of American 
government and mores. For our present purposes it is sufficient to discuss his understanding of the major 
differences between the British and American constitutions.39 To Bryce, the primary distinction was 
between flexible constitutions such as the British and the rigid, as exemplified by the American.40 Bryce 
did not emphasise the importance of the American Bill of Rights and the other constitutional 
amendments. He regarded the first ten amendments to the Constitution as a "supplement or postscript to 



it, rather than changing it".41 They secured "the individual citizen and the States against the 
encroachments of Federal power". As for the Thirteenth and Fourteenth Amendments, he considered 
these as the "outcome of the War of Sucession, and were needed in order to confirm and secure for the 
future its results".42 

With respect to the Bills of Rights in the State Constitutions, Bryce expressed surprise that claims of 
rights and immunities of individuals against the government "should continue to be repeated in the 
instruments of today".43 He ventured two reasons for their inclusion. The first was the "remarkable 
constitutional conservatism of the Americans". The second was the claim that such provisions 
constrained arbitrary conduct by legislative majorities that might "be tempted at moments of excitement 
to suspend the ordinary law and arm the magistrates with excessive powers".44 Bryce noted that such 
Bills of Rights were still regarded as "safeguards against tyranny". His response, however, showed him 
damning with faint praise: "Although such provisions certainly do restrain a legislature in ways which 
the British Parliament would find inconvenient, few complaints of practical evils thence arising are 
heard".45 

Underlying Bryce's analysis of Bills of Rights was the more fundamental difference he noted between 
the American and English perspective regarding the source of threat to freedom. In his Studies in History 
and Jurisprudence Bryce observed that the American Bill of Rights was meant to protect the citizens 
against abuse of legislative power. 

The English, however, have completely forgotten these old suspicions, which, when they did 
exist, attached to the Crown and not to the Legislature. 

Parliament was for so long a time the protector of Englishmen against an arbitrary Executive that 
they did not form the habit of taking precautions against abuse of the powers of the Legislature; 
and their struggles for a fuller freedom took the form of making Parliament a more truly popular 
and representative body, not that of restricting its authority.46

However, the overarching theme in his discussion of the American Constitution was that of progress. 
Although he referred to the guarantees in the Federal and the State Constitutions in his discussion of the 
tyranny of the majority, the general argument was that there was in fact little of such tyranny in 
America. Bryce argued that democracy in America had matured and become more sober: "The years 
which have passed since the war have been years of immensely extended and popularised culture and 
enlightenment". The breakdown of religious bigotry and the separation of the religious from the political 
had meant that "the tyranny of the majority is no longer a blemish on the American system".47 The 
implication was that though constitutional protections existed, they were really no longer necessary. But 
what happened if some oppression did take place? Bryce appeared to endorse laissez aller rather than 
judicial intervention: "They argue, not merely that the best way on the whole is to leave a State to itself, 
but that this is the only way in which a permanent cure of its diseases will be effected". Bad laws will 



make the people themselves suffer and accordingly the "evil will work out its remedy sooner or later".48 

The belief in a progressive civilization undergirded Bryce's general ambivalence towards entrenched 
rights. Combined with the distinction between "rigid" and "flexible" constitutions it is easy to see why 
he would have been in favour of the more flexible English model, though he was prepared to accept a 
federal system for its decided advantages. Yet, even here, in discussing the merits of the federal system 
and the threat posed by a "despotic central government", he saw the States and not entrenched rights as 
the "bulwarks against its encroachment".49 In short, Bryce's sanguine presumptions regarding human 
development pre-empted to some extent his concern for securing entrenched rights. 

Similar views regarding entrenched rights were entertained by A V Dicey, who also emphasised the 
importance of the common law and the rule of law in protecting individual liberties. Dicey too was 
referred to in the debates, especially by the South Australian delegates.50 His Introduction to the Law of 
the Constitution published in 1885 was relied upon by the founders to understand and explain the 
constitutional changes that were being debated. The difference between a flexible and rigid constitution, 
the notion of parliamentary sovereignty and the rule of law were elaborated at length in the Introduction. 
As Dicey was Bryce's colleague at Oxford and accompanied him on his American voyage that resulted 
in The American Commonwealth (the work is dedicated to Dicey and Holland) it is not surprising that 
there was substantial agreement between the two, especially regarding the constitutional distinctions 
noted above. Although the idea of human progress and advancement was to some extent presumed in 
Dicey, he was much more precise in elaborating the reasons for preferring the English remedies as 
opposed to constitutional definitions or declarations of rights. General declarations, he argued, were 
often no more than that. Moreover, as general declarations they were often suspended. His claim was 
that the Rule of Law in England provided a much greater security for the freedom than any written or 
declared rights.51 

Dicey's rejection of entrenched rights and his theory of parliamentary sovereignty and the rule of law 
confirmed the prevailing views and in turn were to have a major influence on the founders. He provided 
the arguments that would justify the retention of the traditional English remedies while being wary of 
any attempts to entrench rights in the constitution. The claim was that such entrenchment, though 
laudable, was in practice not adequate to secure liberties. 

These opinions and views were largely accepted and repeated in the works of such contemporaries as 
Quick and Garran, and Harrison Moore.52 For example, Quick and Garran's The Annotated Constitution 
of the Commonwealth of Australia, the major scholarly commentary on the Constitution written by those 
who actually took part in the conventions, refers at length to American precedents and jurisprudence but 
is almost silent on the American Bill of Rights.53 When considering such matters as privileges and 
immunities and the Fourteenth Amendment, the authors did so in the context of citizenship, stressing 
that this term was used to express membership in a republican community and therefore was foreign to 
the British tradition that recognises allegiance to a personal sovereign.54 In his Constitution of the 



Commonwealth of Australia, Harrison Moore distinguished between the American Constitution with its 
Bill of Rights, and the Australian, noting that the American provisions were based on a "spirit of 
distrust". For Harrison Moore, there were very few guarantees of individual rights in the Australian 
Constitution because the "great underlying principle is that the rights of individuals are sufficiently 
secured by ensuring as far as possible to each a share, an equal share, in political power". He put the 
differences between the two governments in these terms: 

The federalism of Australia is the federalism of the United States; her democracy is her own; and 
the prevalence of the democratic principle is unopposed by anything except the necessity for 
making a compromise with the principle of State right.55

Harrison Moore intimated that the distrust shown by the Americans was unwarranted and in essence 
undemocratic. Although he too was concerned with the rights of the individual he thought they were 
adequately protected by representative government. In holding these opinions he showed the extent to 
which there was a remarkable consensus among scholars and politicians regarding the limited merits of 
entrenching individual rights. 

In order to explore in greater detail these opinions and more specifically the founders' views regarding 
individual rights and the best means for securing them it is necessary to turn to the convention debates 
themselves where the merits and the claims of these provisions were evaluated and addressed. More 
specifically, we will consider the debates on each of these express rights to explore the extent to which 
the founders eschewed treating them as protections for individual freedoms. 

RIGHTS AND THE CONVENTION DEBATES

Just terms 

The Constitution provides that Parliament can only acquire property on just terms from any state or 
person.56 Turning to the Federation debates it is interesting to note that this provision was introduced, 
not as a measure to limit Parliament's power, but as an attempt to ensure that there was an express 
provision giving the Commonwealth such a right. The provision was first introduced at the Melbourne 
Convention by the leader of the Convention, and Australia's first Prime Minister, Barton on the grounds 
that there "is no express provision in the Constitution for the acquisition by the Commonwealth of any 
property the acquisition of which might become necessary".57 Such a grant of power was necessary, 
according to Quick from Victoria, because "the Commonwealth would be crippled in its future 
operations if express power were not given in the manner suggested".58 

Turner, the Premier of Victoria, objected to the provision because it had not been discussed before. His 
initial objection was that it "might enable the Commonwealth to run states into enormous expenditure". 
In other words this would enable the Commonwealth to be profligate in purchasing property and thereby 
be a burden on the States. Barton's response was that, by having the requirement to acquire property on 



just terms, the compensation would probably involve arbitration or the verdict of a jury. In the 
alternative, if 

you allowed the acquisition to be carried out by contract, as it would have to be without a clause 
of this kind, it would be more expensive, and would entail a greater diminution of the surplus 
returned to the state.59

Thus Barton defended the requirement for just terms not on the grounds that it would secure the rights of 
individuals or the state, but on the basis that it made good business sense. Turner responded by objecting 
to "the use of the words 'just terms' on the ground that they are not proper words to put into the 
Constitution. We assume that the Federal Parliament will act strictly on the lines of justice".60 The 
subsection was withdrawn for further consideration.61 

It was subsequently resubmitted in its present form by O'Connor, from New South Wales and a future 
High Court judge, in the following terms: 

Some question has been raised as to whether the Commonwealth has the power inherently of 
acquiring property under just terms of compensation; that is to say, whether it is not driven to 
bargain and sale only. It is quite clear that there must be a power of compulsorily taking property 
for the purposes of the Commonwealth.62

The discussion above confirms the fact that the founders viewed the section as an express conferral on 
the Commonwealth of the power of compulsory acquisition of property. The provision was certainly not 
a measure to ensure that acquisition was to be on just terms. There was no discussion of this aspect of 
the provision except, as noted above, to show its commercial benefits or to indicate that, for some 
delegates, just terms were assumed irrespective of their statutory confirmation. Moreover, this 
discussion concentrated upon the interests of the state and not the individual. In short, the section was 
essentially a power allocating federal measure and not a civil liberties provision. 

Trial by jury 

Clark, relying on the American model, had provided in his original draft that all crimes tried under the 
authority of the constitution were to be by a jury in the province where the crime was committed.63 In 
Griffith's draft of 1891 the clause was altered to refer to the "trial of all indictable offences".64 This 
alteration was significant because as Isaacs, the future High Court judge noted, in contrast to the United 
States clause that referred to "crimes," the Australian provision would not be a limitation on Parliament 
"because it is within the powers of the Parliament to say what shall be an indictable offence and what 
shall not".65 

The clause was not discussed in Sydney in 1891. In Adelaide, only Higgins, a liberal from Victoria and 



also a future High Court judge, spoke against it: "All I want is not to tie the hands of the Federal 
Parliament, but to leave this as a question of expediency for the Federal Parliament to determine".66 

The merits of the provision were discussed at greater length in Melbourne. The Legislative Assembly of 
South Australia suggested that the section should be amended by omitting the requirement for jury trials. 
According to Glynn, a Conservative from South Australia who favoured "State's Rights", the "object of 
the proposal is to render the Federal Parliament as omnipotent within its own authority as the existing 
Parliaments of the states are at present". He argued that this provision was taken from American 
precedents that were framed at a time when they feared the loss of one of the "inalienable rights of every 
British subject in the colonies" and there was no point in copying such a provision "without the 
existence of the same necessity". In short, "[o]n the ground that you should not fetter the omnipotence of 
Parliament, I hold that the words should be struck out".67 Higgins supported Glynn's suggested 
amendment, arguing that no matter how valuable trial by jury was considered to be, "it is not a matter 
for this Constitution at all". Wise from New South Wales countered both Glynn and Higgins by 
supporting the clause as a "necessary safeguard to the individual liberty of every subject in every state". 
He defended the provision by arguing that it did not affect the State's right to legislate with respect to 
trial by jury; rather it limited the power of the federal Parliament.68 Wise appeared to be more concerned 
by the fact that the trial may take place away from the citizen's community. 

Higgins rejected the claim that trial by jury was a safeguard of liberty as Wise had contended. "If the 
honourable member were speaking a hundred years ago he might have expected his remark to be 
applauded when he spoke of trial by jury as being a necessary safeguard of liberty". Higgins did not 
think that this measure could be regarded any longer as a device to secure civil liberties. He did not deny 
that it was important to have trial by jury for criminal cases. Rather, his perspective was of someone 
who saw jury trials as one means among many of deciding litigation: 

The issue is whether we are to stereotype this in the Constitution, and to say, no matter what 
changes may come about in legal procedure and in the mode of dealing with crimes, that we must 
have a jury, and that nothing but a change in the Constitution can bring about an alteration.69

The proposed amendment was defeated even though Isaacs, as noted above, suggested that as a means 
for safeguarding the rights of an accused the section did not fetter Federal Parliament. 

The section was given its final form as a result of an amendment proposed by Barton that the words "of 
all indictable offences" be replaced with "on indictment of any offence." The object of the amendment, 
according to Barton, was that Parliament should have the power to punish minor offences summarily. 

There will be numerous Commonwealth enactments which would prescribe, and properly 
prescribe, punishment; and summary punishment; and if we do not alter the clause in this way 
they will have to be tried by jury, which would hamper the administration of justice of minor 
cases entirely.70



After Isaacs repeated his claim that the section as it stood would have little effect in preserving in all 
circumstances trial by jury, the amendment was agreed to without objection and appears in the 
Constitution in its present form. 

The evolution of the section in the course of the convention debates is instructive. Clark's original 
provision modelled on American precedents effectively lost its force when put in terms of trials on 
indictment. Although the measure was seen by some as a safeguard for liberty, others viewed it as an 
inappropriate inclusion in a Constitution. In the end any suggestion that the provision was to protect 
liberty was implicitly abandoned once it was conceded that Federal Parliament should, in the interests of 
the proper administration of justice, have the power to deny trial by jury in certain minor matters. Thus 
the spirit of the provision was transformed; no longer wary of Parliament, it now presupposed its good 
intentions and attempted to facilitate the exercise of its authority. 

Freedom of religion 

The discussion in the course of the Conventions of the status of freedom of religion is perhaps the 
clearest presentation of the difference between the traditional understanding of individual protection and 
the statutory measures to be included in the Constitution.71 Clark's draft of the section was adopted 
without discussion until the Melbourne Convention,72 where Higgins moved an amendment to the 
section to the effect that neither the States nor the Commonwealth may make a law prohibiting the free 
exercise of religion, or establishing any religion or religious observance. He was uncomfortable in 
moving the motion and made clear that he was doing so for a practical reason: 

Some people will think that it is idle at this time of day to pass a law to prevent the prohibition of 
the establishment of religion; but is not idle in the eyes of a number of people whose votes we 
would like to secure for the Constitution .73

The proposed amendment by Higgins attempted to address the concerns of Australian Seventh Day 
Adventists. The Convention had decided to include in the preamble of the Constitution a reference to the 
Almighty.74 The Australian Seventh Day Adventists feared that such a reference to the Almighty might 
have subsequently allowed Parliament to enact Sunday observance legislation, prohibiting their practice 
of working on Sundays and holding Saturday holy.75 Higgins himself was not persuaded of the 
amendment's intrinsic merit; he saw it as necessary for assuring the passage of the Constitution: "I want 
to do what is, at the worst, harmless, with a view to secure a greater number of votes in favour of the 
Constitution".76 

Those who opposed the amendment relied on the anachronistic nature of the measure and the 
unjustifiable limits it placed on Parliament. Braddon, the Tasmanian Premier, wanted the entire section 
left out of the amendment or, if retained, to include a provision that allowed the Commonwealth to 
"prevent the performance of any such religious rites as are of a cruel or demoralising character or 



contrary to the law of the Commonwealth".77 The South Australians Gordon, Cockburn and Downer 
agreed with Braddon. Gordon stated that both the States and the Commonwealth should have the right to 
interfere where "the exercise of religious observances injures the community or any person in the 
community". Cockburn and Downer claimed that the section was an anachronism. According to 
Cockburn, the Premier of South Australia, 

At the time the American Constitution was framed, the framers of that Constitution had in mind 
certain events which they wished never to be repeated, and which never will be repeated in our 
civilisation.78

Symon from South Australia also agreed with Braddon. He was in favour of the idea of the preservation 
of freedom of religion but thought the means inappropriate: "a prohibition against the state and against 
the Commonwealth making any law prohibiting the free exercise of any religious faith is, I think, a little 
beyond what any of us is prepared to go".79 

As well as these objections, there were Barton's and Downer's claims that the amendment was 
unnecessary, given that the Commonwealth had no power over religion in the first place. Combined with 
the concession by Higgins that the prohibition should extend only to the Commonwealth and not the 
States, on the premise that upon federation the States were to retain the residual powers, the amendment 
as well as a Tasmanian clause prohibiting the support of any religion was negatived. As a result the 
clause itself was struck out.80 

Later in the Convention Higgins introduced a new clause that would limit the Commonwealth's powers 
regarding religion. The new provision was not meant to change the law, according to Higgins; it was 
only an attempt to make sure that, given the reference to the Almighty in the preamble, no-one would 
think that the status quo had altered: 

I simply want to leave things as they are. I do not want to interfere with any right the state has. I 
merely want to make it clear that, having inserted in the preamble of the Constitution certain 
words which, according to the United States precedents, would involve certain inferential powers, 
there is no intention on the part of the Convention to confer even inferentially these powers on the 
Federal government. 81

The measure was therefore no more than a confirmation of the existing law and its recognition in the 
new Constitution. It may have limited the actions of Federal Parliament but in no sense did it attempt to 
control the States. On the grounds that the section would clear away doubts and allay any apprehensions, 
Symon, Wise, Kingston, and Lyne spoke in favour of the provision.82 It was, as Wise called it, a 
"solatium" for those who were concerned that the preamble might allow the Commonwealth to enact 
Sunday observance laws. 

The speeches revealed that the there was no great concern that Parliament would in fact enact what was 



thought to be such improper legislation. As Barton quickly pointed out, if this was the problem then it 
made no sense to fear the Commonwealth and not the States. Barton's speech indicated why he opposed 
the measure: 

The whole of the advancement in English-speaking communities, under English laws and English 
institutions, has shown a less and less inclination to pass laws for imposing religious tests, or 
exacting religious observances, or to maintain any religion.  
.....  
If I thought there was any - the least - probability or possibility, taking into consideration the 
advancement of liberal and tolerant ideas that is constantly going on, of any of these various 
communities utterly and entirely retracing its steps, I might be with the honourable member.83

Barton's concern was that the clause would prohibit the Commonwealth from legislating on "practices in 
various religions which are believed in by persons who may enter into the Commonwealth belonging to 
other races, which practices would be totally abhorrent to the ideas, not only to any Christian, but to any 
civilised community".84 The Commonwealth should have the power to prevent "outrages on humanity 
and justice". 

That the provision was enacted as a solatium, to assuage fears that the status quo had not been altered by 
the changes to the preamble, combined with the observation that the States retained the power to enact 
legislation affecting religion, suggests that most shared Barton's view that neither the State nor the 
Commonwealth Parliaments were a threat to religious freedom. As Symon claimed, "under the operation 
of the common law any inhumanities and cruelties could be effectually stopped".85 

Privileges and immunities, due process, and equal protection 

The provision as it was originally drafted in Sydney in 1891 was aired at some length in the Melbourne 
Convention and, after a confusing and wandering debate, the proposed provision, as well as the more 
extensive amendments, were struck out altogether.86 Subsequently, the debate was renewed resulting in 
the adoption of the clause as section 117 of the Constitution.87 The discussion on the merits of this 
provision went to the core of the problem of the different understandings of rights, and the sources of 
such understandings, because the delegates in the course of the debates effectively provided a 
commentary on the privileges and immunities, due process and equal protection clauses. By examining 
these arguments, it is possible to present the range of views held by the founders regarding the 
protection and preservation of individual liberties. 

When the clause was first debated in Melbourne it was evident that there was great uncertainty as to its 
meaning. Carruthers, a future Premier of New South Wales, submitted that the Legislative Assembly of 
New South Wales had suggested that the reference to privileges and immunities be struck out because 
they could not understand it. He regarded states as having complete jurisdiction in their sphere and 
therefore could not understand how privileges and immunities could be "carried" by a citizen. "When he 



divests himself of the jurisdiction of a state and takes upon himself the jurisdiction of another state the 
laws of the former will have no force and effect outside its boundaries".88 This touched upon the more 
fundamental question of citizenship which formed the core of the subsequent debate regarding privileges 
and immunities. The debate was made even more complex by the proposal of the Tasmanian House of 
Assembly to replace the section with the equivalent of the Fourteenth Amendment, incorporating due 
process and equal protection provisions. The host of questions and difficulties raised in the course of the 
debates indicates the unfamiliarity of these measures and their principles to the founders. 

Those who were in favour of including a privileges and immunities guarantee saw it as a way to stop a 
State discriminating against citizens on the grounds of residence. For Wise the danger was 
discriminatory legislation such as a poll tax, extra probate duty, or an absentee tax that would affect the 
property of non-State residents. Yet he had considerable difficulty in explaining how these interests were 
privileges or immunities.89 He put the problem in terms of a common Australian citizenship: 

It is a survival of the old idea that there is a distinctive citizenship in a Victorian, and a distinctive 
citizenship in a New South Wales man. That is the idea which I am endeavouring to destroy by 
supporting the amendment of Tasmania, that Australian citizenship, and that alone, shall be 
recognised in every part of the Federation.90

Wise was supported by Kingston, Symon, and Glynn; however, each had a different view of the 
implications of the section with respect to citizenship, which further complicated the debate, because 
there was no clear understanding as to the meaning of citizenship. Kingston, Premier of South Australia, 
agreed with Wise that there should be a federal citizenship. Symon wanted to protect federal citizenship 
but rejected the proposal that there should be any interference with the "control on the part of each state 
of its own citizens".91 Glynn proposed a "universal citizenship both as regards the Commonwealth and 
as regards the states".92 

As noted above, some opposed the clause simply because they did not know its meaning. Others saw it 
as a measure adopted from an American precedent that was inappropriate to the Australian situation. 
Isaacs referred to the origins of the clause in the Fourteenth Amendment and stated that it was a specific 
provision for the unique problem of slavery in the United States and did not concern Australia.93 He was 
supported by Barton, O'Connor and Cockburn. For Forrest, the Premier of Western Australia, the clause 
had the potential to limit legislation that was enacted on the basis of race or colour. Western Australian 
legislation prohibiting Asians or Africans from obtaining miners' licences would be struck down. Until 
the introduction of uniform federal legislation based on race, Forrest advocated the retention of State 
powers to legislate on these matters.94 Reid, Premier of New South Wales, objected to the measure on 
similar grounds that it would limit State rights, something that was contrary to the very terms of 
federation.95 It was not clear whether there was a true meeting of minds on the substance of the 
proposals made by the supporters of the clause. This would take place in the re-introduction of the 
provision by Symon. 



There was, however, further debate on the merits of the Tasmanian proposal to incorporate the 
equivalent of the Fourteenth Amendment. As well as the privileges and immunities clause, the 
Convention also considered the merits of the due process and equal protection clauses of the section. 
O'Connor wanted to retain the due process and equal protection clauses "so that any citizen of any 
portion of the Commonwealth would have the guarantee of liberty and safety in regard to the processes 
of law, and also would have a guarantee of the equal administration of the law as it exists".96 

Isaacs opposed O'Connor's proposal to insert a clause that would not allow a state to deprive a person of 
life, liberty or property without the due process of the law. He saw no necessity for such a clause 
because "under our state Constitution no attempt has ever been made to subject persons to penalties 
without due process of law". These words "can only mean the process provided by the state law. If they 
mean anything else they seriously impugn and weaken the present provisions of our Constitution".97 

O'Connor justified such an amendment on the basis that: 

In the ordinary course of things such a provision at this time of day would be unnecessary; but we 
all know that laws are passed by majorities, and that communities are liable to sudden and very 
often to unjust impulses - as much so now as ever. The amendment is simply a declaration that no 
impulse of this kind which might lead to the passing of an unjust law shall deprive a citizen of this 
right to a fair trial.98

The ensuing debate reveals the different views held by the other delegates. Kingston wanted to know 
what was meant by "due process of law".99 O'Connor responded that it meant the proper administration 
of the laws. Symon stated that this was ensured by the various State Constitutions. O'Connor noted the 
necessity of securing such a right so that State Constitutions would not be amended. Symon referred to 
the protection allowed under the Magna Charta. O'Connor responded that the States may repeal the 
Magna Charta - "I admit we are only dealing with a possibility, but at the same time it is a possibility 
which if it eventuated, as it might, would be very disastrous, and there is no reason why we should not 
prevent it".100 

A similar debate took place between O'Connor and Cockburn. Cockburn rejected the proposal because it 
"would be a reflection on our civilisation. Have any of the colonies of Australia ever attempted to 
deprive any person of life, liberty, or property without due process?" He went further by arguing that the 
"only country in which the guarantee exists is that in which its provisions are most frequently violated". 
Isaacs stated that a statement of this sort "is an admission that it is necessary", while Gordon asked, 
"Might you not as well say that the states should not legalise murder?".101 

It is important to note that while O'Connor appeared to support the "proper administration of justice", in 
fact he favoured a notion of "substantive due process". Initially it appeared that both parties agreed as to 
the ends and that at issue was the efficacy of the means - O'Connor arguing that the measure was needed 
and at the least it was harmless, the others arguing that it was at best insulting, at worst useless since 



such protections assumed communal goodwill in any case. However, at a deeper level it was a question 
as to how each party understood the dynamics of human progress and advancement. O'Connor appeared 
to rely on contract - reason that showed itself in agreement - to secure liberty. The others also relied on 
reason but of a different dimension - reasonable action having its source in communal goodwill, history 
and tradition. The fundamental differences between the two positions in terms of human nature and the 
progressive spirit of the law was therefore not really confronted in the course of the debates. 

The equal protection clause received even less consideration. Isaacs stated that the clause had been 
enacted in the United States to overcome discrimination based on race or colour. As such the clause 
would void discriminatory factory legislation, and therefore risk losing the support of workers for the 
Constitution. Moreover, he argued that such legislation could affect the concurrent power given to the 
States under the special race power of the Commonwealth. In light of this and of the lengthy debate 
regarding the effect of the privileges and immunities clause on the question of race, the equal protection 
clause did not receive any more attention.102 

By the end of the debates the original provision was struck out and an amendment to include a due 
process or equal protection provision was rejected. The entire discussion was unsatisfactory and 
confusing, with many different proposals and amendments on the table so that it is difficult to see what 
was being discussed. In any case, the proposed amendments appeared foreign to the delegates, raising 
complex problems of citizenship, race and State rights. There was a general reluctance on the part of the 
delegates to agree to these measures; to them they seemed either obvious, pointless or, at worst, 
potentially confusing if not insulting. The debates confirm the gulf that separated the founders from 
these notions of privileges and immunities, due process and equal protection of the laws. 

Some time after the clause was struck out, Symon reintroduced a modified clause that provided: "The 
citizens of each state shall be entitled to all privileges and immunities of citizens in the several states". 
Symon's primary concern was that a state should not discriminate on the basis of residence; it was 
otherwise to be free in legislating according to the powers it would have under federation. As O'Connor 
made clear towards the end of the debate, the only thing provided by the clause was "that there should be 
no power in a state to treat the inhabitants of another state differently from its own".103 Clark too saw 
the mischief to be overcome as the enactment by the States of legislation that may interfere with 
freedom of trade.104 Those in favour of the clause saw it in essence as a measure that would protect 
individuals from discriminatory legislation. However, the impugned form of discrimination was 
discrimination based on residence. As the measure attempted to secure interstate dealings, it was in 
essence an attempt to secure better or more consistent terms for federalism. 

Although the principle that States would no longer be allowed to discriminate on the basis of a person's 
residence appeared clear enough, the attempt to enact it in terms of privileges and immunities of citizens 
produced a great deal of confusion and along the way, disclosed what the founders conceived to be the 
appropriate grounds for discrimination. 



The problem at its core concerned the notion of what a citizen is and what constitutes citizenship. The 
delegates did not understand what a "citizen" was. "What is a citizen? A British subject?" asked Forrest. 
For Barton, 

We are subjects in our constitutional relation to the empire, not citizens. "Citizens" is an 
undefined term, and is not known to the Constitution. The word "subjects" expresses the relation 
between citizens of the empire and the Crown.105

The founders viewed themselves primarily and fundamentally as subjects, loyal to the Crown and 
Empire and not as citizens as such. All their rights and entitlements derived from, and had as their 
source, Britain and the Queen. This view was at some distance from the conception of citizen as deriving 
rights and liberties from nature, if not from the self-imposed obligations of a republic constituted by the 
people itself. 

The reference to "citizen" in the proposed amendment led to the complex question of defining 
citizenship itself. Quick's proposed definition - "All persons resident within the Commonwealth, being 
natural-born or naturalised subjects of the Queen, and not under any disability imposed by the 
Parliament, shall be citizens of the Commonwealth" - was rejected for a number of reasons. Holder, the 
former Premier of South Australia, objected that who is a citizen is matter that should be left for 
Parliament to determine from time to time. Isaacs observed that such a definition would limit legislation 
based on race; race could never be a disability in the same class as infancy or lunacy. Ironically, the 
debate revealed a great concern by many of the delegates that racial legislation should not be affected by 
the clause. Wise's suggested amendment - that the "section shall not apply to the people of any race" in 
respect to which the Commonwealth might exercise its power - reveals the extent of the concern. He was 
certainly not alone in this matter. The delegates argued in favour of racial discrimination on a number of 
different but related grounds, ranging from the practical concerns of having the Constitution accepted to 
more obvious racial differences.106 It is important to recall that the Commonwealth was allowed the 
power under the Constitution to make laws with respect to immigration and emigration (51 (xxvii)) and 
"people of any race" (51 (xxvi)). The privileges and immunities clause, as it applied to racial differences, 
appeared to undermine this power. 

The other difficulty with the proposed amendment concerned its reference to privileges and immunities. 
Rather than securing protection from discrimination based upon residence, it in fact appeared to allow 
individuals to claim in another state all the privileges and immunities they had in their own; not only 
regarding property rights and the rights of absentee landlords, but also, by logical extension, the benefits 
of electoral laws and therefore citizenship. It would impose a common citizenship as defined by the state 
which had the most inclusive or widest definition of what was a citizen.107 Therefore, the discussion 
returned to the confused debate concerning citizenship. But this time it also raised the important 
question of State rights - if federation was meant to leave the States with most of their powers, did not 
such a provision restrict State freedom improperly? What of the Commonwealth power to legislate with 
respect to race? Would this not override inconsistent State legislation? 



Towards the end of the debate it was evident that what was intended by the amendment was not 
reflected in the terms of the clause; in fact the words used in the section were either foreign to the 
delegates or went too far in defining a common citizenship and disallowing certain forms of 
discrimination. Consensus was reached only when all these terms - citizen, privileges, immunities - were 
simply dropped. 

The clause that was adopted as section 117 was free from such ambiguities, announcing in its very terms 
the considerable distance that separated it from the American models upon which it was originally 
premised. 

Convention debates and the founders' intention 

The investigation of the convention debates above allows us to make some tentative observations with 
respect to the principles and ideas that informed the founders' vision of rights and liberalism. Foremost 
is the crucial importance of Parliament for the founding fathers. As far as possible Parliament was to 
have unrestricted authority, untrammelled by any constitutional limitations. Parliament's hands were not 
to be tied because it represented the primary means for addressing political problems as they emerged. 
Though some fears were expressed of sudden and unjust impulses of majorities, in general Parliament 
was not regarded as a threat to liberties. There were a number of reasons for this. 

The first was the belief that liberty was threatened not by Parliament - which represented the will of the 
people - but by the Executive. Accordingly, provided responsible government and the rights of 
representation were secure, Parliamentary supremacy and the rule of law through the Courts would 
ensure the safety of traditional freedoms. Why then not protect and guarantee freedoms by writing them 
down and entrenching them in a Constitution? Primarily because this misconceived the way freedoms 
were secured, assuming that there was security in contracts.108 But precisely because community was 
not an artificial, contractual agreement for the protection of natural rights, it was inappropriate to limit 
Parliament by using such measures. These rights and freedoms were those of Englishmen, the heritage 
of the ancient constitution as well as conventions and traditions that had developed over time. They were 
rights of subjects, not the abstract rights of "nature" let alone those of general "humanity". 

This argument, that drew upon Burkean prescriptive rights, coexisted with a modified Benthamite notion 
of utilitarian progress.109 The founders consistently rejected the view that Parliament should be limited. 
It was insulting to prescribe limits to Parliament because it presumed that regressive measures were 
within its contemplation. Human beings were evolving and developing, moving from barbarism and 
intolerance to enlightenment and civilisation. Thus to entrench rights was either to assume progress was 
questionable or to hobble and limit its future development by restricting it to current notions of what was 
possible. 

The attempt to entrench an extensive range of rights in the Constitution proved to be unsuccessful. If 
federalism was an innovation that was not fully understood but nevertheless accepted as a necessary 
solution for the difficulties faced by the Colonies, the inclusion of specific rights appeared simply 



foreign to the founders and decisively unnecessary. The rights were retained in the Constitution only 
because they were consistent with federalism, or as a harmless confirmation of what was already 
accepted. The sum effect of these provisions was that the Federal government had some limitations 
placed upon it while the States would not be able to discriminate on the grounds of State residence. 
Practically and philosophically this was indeed at some distance from a constitutionally entrenched bill 
of rights. 

ORIGINALISM AND THE "DEAD HAND" OF THE FOUNDERS

What implications do these observations have for the High Court's jurisprudence of rights? The question 
of original intent has to date exercised a much more important philosophical and political role in 
American, as opposed to Australian, jurisprudence.110 However, as the Court moves away from its 
traditional literalism and legalism to articulate a new basis for the interpretation of the Constitution, the 
question of originalism will assume a more prominent role.111 

The discussion above regarding rights and the founders' understanding of liberalism underlines the fact 
that, for the founders, the Commonwealth Constitution was no more than a skeletal structure that was to 
accommodate a growing and changing body politic. The Constitution was not meant to restrain the 
progressive, civilising development of Australian liberal democracy. Accordingly, Parliament was 
entitled to a substantial degree of freedom in pursuing the common good as it saw it. Therefore, far from 
being the "dead hand" of the past, originalism in fact allows the greatest scope for political 
experimentation and innovation.112 This would suggest, however, that just as the founders did not 
favour express rights they would not have supported the Court's implied rights jurisprudence. The 
Constitution is to have a "living force," yet the substance, meaning and direction of this force is to be 
given by Parliament and not by a "progressivist" judiciary.113 In other words, the judiciary is not entitled 
to endow the Constitution with a meaning that neither the founders nor the people intended.114 

It seems clear, then, that originalism will tend to restrain judicial activism. However, it is arguable that, 
by adopting a different perspective on the founders' understanding of progress and liberalism, it may be 
possible for originalism in Australia to accommodate a more activist judiciary. The founders' notion of 
progress outlined above emphasises the apparently uncertain direction advancement will take, and 
therefore suggests that future generations should be entitled to fix the contours of liberalism as they see 
fit. To the extent that the founders regarded choice and experimentation as essential for progress this 
view nicely captures their vision of liberalism. However, this perspective tends to obscure another 
important dimension to their understanding of progress. For the founders, progress was also an ascent or 
a climb whereby in time what was contested became accepted as truth. Progress tended to build on past 
achievements rather than undertaking radical and fundamental change. This meant in effect that some 
matters such as parliamentarianism, religious toleration and freedom of speech were no longer subject to 
dispute, forming a part of the fabric of the law, either as specific provisions or unwritten conventions. 
This view suggests that, no matter how open to social and political experimentation, it is difficult to 
deny that the founders shared and intended to secure a certain vision of liberalism. 



Now to the extent that the Constitution takes its meaning from, and is informed by, these conventions, 
traditions and unwritten and evolving principles of political life, the founders' original intent arguably 
favours a jurisprudence that interprets the Constitution in the light of the principles animating it as a 
whole. The founders would favour the Court's implied rights jurisprudence where the Court is merely 
exercising its traditional role of upholding the rule of law understood in its broadest sense.115 Thus 
originalism makes it possible for the Constitution, and therefore the judiciary, to protect fundamental 
liberal principles while accommodating an evolutionary notion of liberalism.116 Consequently, this view 
of progress makes it possible for originalism in Australian jurisprudence, contrary to its influence in 
America, to support a more expansive role for the judiciary. 

To be sure this notion of progress raises profound philosophical and political difficulties which cannot 
be taken up here. For example, what happens when the founders' notion of evolution, progress and 
civilisation is no longer accepted as a valid foundation for liberalism?117 What happens when the polity 
moves towards a liberalism based on nature or humanity?118 These difficulties suggest that the question 
of original intent cannot help but become a more profound question of the founders' vision of liberalism, 
a question difficult to address and explore in the course of constitutional adjudication. 

CONCLUSION

The paper started with the observation that the High Court is now prepared to give greater authority to 
historical sources in the interpretation of the Constitution. I have suggested that this apparently small 
step in the way the Court is to interpret the Constitution may have significant consequences for 
Australian constitutionalism. 

Either as the dead hands of the past or the living force of the present, it is difficult to deny that the 
founders' intention will increasingly influence, if not shape, political, philosophical and jurisprudential 
debate in Australia. 
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