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Negottation of legally binding agreements between mining companies and Aboriginal
groups represents a critical aspect of CSR in resource-rich mdustrialised countries sueh
as Australia and Canada and, mcreasingly, in developing countries (Banks and Ballard
1997: Appendix 1; Brew 1998; ICME 1999; IIED and WBCSD 2002; Langton et al. 2004;
OTFaircheallaigh 2006a; O'Reilly and Eacott 1999; Sosa and Keenan 2001), The negoti-
ation of agreements 1s generally regarded as a positive sign of a new willingness by min-
ing companies to engage with Aboriginal groups in a setious and sustained mannet, to
share with them the wealth generated by mining on Aboriginal lands, and to allow them
a say 10 the manner 1 which mines are developed and operated (Environmental Law
Institute 2004: 11, 13-14; ICME 1999: vii; Keon-Cohetl 2001 s Meyers 1906; Miranda et al.
2005: 69-70; Sentor 1998). Typical of this view is the statement by the CEQ of Falcon-
bridge Led on the signing of an agreement between his company and the Nunavik Inuit
for the developiment of the Raglan nickel mine in Northern Quebec: “With its commait-
ment to the people of Nunavik, the Raglan Agreement stands as a landmark in Cana-
dian mining history and in the deveiopment of the Canadian North. Raglan marks the
beginning of a new era 1 mining’ (cited in ICME 1909: 30).

Butwhat do we actually know about the consequences for Abonginal peoplies of enter-
Ing nto agreements with mining compames? A growing literature on such agreements
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provides information on the content of agreements (Kennett 1999; O'Faircheallaigh and
Corbett 2005; O'Faircheallaigh 2006b; Sosa and Keenan 2001) and discusses the pro-
cesses and strategies mvolved in negotiating agreements and in particuiar the require-
ments for ‘successful' negotiations by Aboriginal groups (Barsh and ‘Bastien 1997;
O'Faircheallaigh 1996, 2000; Weitzner 2006}. There is a more limited literature focus-
Ing on criteria for evaliating agreements (O'Faircheallaigh 2604b), and dealing with
some more general issues that arise across agreements, such as their enforceability and
the question of whether Aboriginal-company agreements should provide consent for
mining (Keeping 1998: Kennett 1999; OReilly and Eacott 1999).

Not all of this literature 1s uncritical of agreements and some of it highlights, for
Instance, a lack of Aboriginal commumty involvement in negotiation processes and the
limited benefits gained from agreements by sone Aboriginal groups (O’Faircheallaigh
2008; Weitzner 2006). Howevet, even the more eritical analysis tends to focus heavily
on the agreements themselves, on the processes that give rise to them, their content,
the immediate impact of their provisions, and how more positive outcomes could be
achieved from the agreement making process (O'Faircheallaigh 20063, 2008: O'Reilly
and Eacott 1999; Weitzner 2006). There 15 very little in the literature that attempts to
provide an overall conceptual understanding of the wider legal, politicat and institu-
tionai ramifications of agreement-making between Aboriginal groups and muning com-
panies. In particular, there is little analysis of the way 1 which agreement-making
mfluences other options and strategies available to Aboriginal groups faced with min-
eral development on thewr ancestral land: or of the implications of Aboriginal agree-
ments with private corporations for relations between Aboriginal peoples, the state,
other political interests and civil society more generally.

"This chapter makes a preliminary and exploratory contribution to such a conceptual
understanding. It does so by seeking to locate Aboriginal-tmning Company agreements
within a broader set of relationships between Aboriginal peoples and other elements of
aliberal democratic political system within which mining projects are approved and reg-
ulated. The specific context for the analysis is therefore settler states that have signifi-
cant Aboriginal populations, in particular Australia, Canada, New Zealand and the USA.

The chapter first considers the ‘counterfactual’s that 1s, & s1tuation 1n which no con-
tractual arrangements exist between affected Aborigimal groups and mining companies
wishing to develop resources on Aboriginal land. It then examines how the creation of
a contractual relationship through negotiation of project-based agreements between
Aboriginal groups and mining companies (and in certain cases government also) affects
the legal and political status of Aboriginal groups and the nature of their relationship
with other elements of the political system. The comparison between the ‘counterfac-
tual’ and the ‘agreement’ scenarios highlights some major conceptual and practicat
1ssues raised by Aboriginal Participation in contractual arrangements. It aiso facilitates
analysis of a fundamental issue that rarely features in the literature on Aboriginaj-min-
10g company agreements: whether, and under what conditions, entering agreements is
or 1s not likely to create net benefits for Abonginal groups.






