Doing the Groundwork: State, Local and Judicial Contributions
to Climate Change Law in Australia*
Philippa England, Griffith University*

1. Introduction
To be effective, and perhaps more importantly, practical, principles of
intergenerational equity must be reduced from the level of abstruse generality to
a level of particularity susceptible of application to specific environmental
problems … The translation of the principles of intergenerational equity into
enforceable legal norms is thus an essential task for municipal and international
law. 1
In recent times, climate change law has been identified as an emergent body of law in its own
right. 2 Much of the discussion to date has focused on relevant international law and its application
to the domestic sphere. 3 Another topical discussion point is emissions trading schemes. 4 Both
these areas tend to focus on mitigation or abatement (that is, emissions reduction) measures and
often involve a discussion of comparative national or international measures. Whilst this debate
and analysis is most welcome, the literature seems to give scant regard to the measures, actions
and policies that Australian states and local governments have been pursuing. This failing seems
unwarranted. The lack of national leadership through to the end of 2007 created a policy vacuum
which these other actors started to fill. Whilst the federal Government confined itself largely to
voluntary, no regrets measures, some states, local governments and specialist courts were
developing a more proactive approach. 5 The contribution of these actors has not been limited to
operational projects but has also included policy setting and law reform. From these actions, a
wealth of experience and insight has developed – although little theorizing has ensued.
This article explores the contribution to legal and policy development that has already occurred
within Australia in the hands of local government, state and judicial actors. It describes a select
number of actions that serve to illustrate the variety and reach of their involvement to date. It
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organizes these contributions around three over-arching principles – inter-generational equity; the
precautionary principle and the principle (or policy recognition) of climate change as a “common
concern”. These over-arching principles are already familiar themes in international
environmental law but the concern here is to outline and explore their meaning and potential
contribution to the development of Australia’s domestic law on climate change. To that end, this
article outlines briefly the origin and status of each of the over-arching principles. It then proceeds
to explore the relevance and applicability of each principle to domestic climate change issues,
focusing on some existing developments (or “normative interpretations”) in local government,
state and judicial fora. Finally, this article speculates on how these principles might continue to
contribute to the evolution of climate change law and policy in Australia. Hopefully this discussion
of diverse domestic measures in the context of three over-arching, thematic principles will ensure
that state, local government and judicial experience to date serves to inform and enrich national
policy development and the ongoing evolution of climate change law.

2. Principle 1: Intergenerational equity
In recent years, environmental law has embraced the concept of sustainable development,
defined as, “development that meets the needs of the present without compromising the ability of
6
future generations to meet their own needs.” Within Australia that concept has taken root as
ecologically sustainable development (ESD), defined as, “development that improves the total
quality of life, both now and in the future, in a way that maintains the ecological processes on
which life depends.” 7 A core objective of ESD, as stated in the National Strategy for ESD
(NSESD), is “to provide for equity within and between generations” – the principle of inter
generational equity. 8 Whether the principle of intergenerational equity is simply a restatement of
the principle of ESD, or a more particular extension of it, is a little unclear but the term does at
least emphasize the intergenerational nature of sustainability. 9 In so doing, it expands the
concept of sustainable development beyond positivist, scientific–rational notions of sustainable
resource use and appeals to a more basic moral imperative – a notion of fairness or justice that
extends across generations and, in one form or other, is said to be present in every culture. 10 In
legal terms, the closest analogy may be with trust principles:
Each generation receives a natural and cultural legacy in trust from previous
generations and holds it in trust for future generations. 11
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Needless to say, at this level of abstraction, the principle of intergenerational equity raises all
manner of problematic issues – should we never mine a non-renewable resource? How are we to
know the wishes and preferences of future generations? If we convert non-renewable resources
into a store of material wealth for future generations is intergenerational equity sustained? Who
could or should enforce this “planetary trust”? 12 Whilst by no means a complete answer to these
questions, some useful “component parts” have been added to the abstract principle. The
concept of intergenerational equity has been said to encompass the need to:




Conserve options - requiring the conservation of bio-diversity so the options available to
future generations are not unduly restricted
Conserve quality – so that, from one generation to the next, the planet is passed on in no
worse condition than it is received; and
Conserve access to environmental resources - including both an intergenerational
13
dimension and, more controversially, an intra-generational dimension.

Intergenerational equity has particular relevance to climate change issues. The evidence is now
quite convincing, for instance, that unless dramatic cuts in greenhouse gas emissions are made
within the next twenty years, iconic Australian habitats such as the Great Barrier Reef will be
entirely lost to the next generation of Australians. 14 Perhaps more than any other current issue,
climate change raises questions about the responsibilities of this generation to future ones.
Moreover, as Redgwell identifies, climate change is particularly apposite for a case study of
intergenerational equity because: 15






It is a serious and urgent problem
The damage is potentially irreversible
There is a need for new ways of thinking about the issues
It is possible to develop acceptable measures of accountability
It is a useful prototype for analysis of crises that occur in other contexts

The UN Framework Convention on Climate Change (UNFCCC) acknowledges the central role of
intergenerational equity in climate change policy. It states:
The Parties should protect the climate system for the benefit of present and future
generations of humankind, on the basis of equity and in accordance with their common
16
but differentiated responsibilities and respective capabilities.
The following discussion reviews four “normative interpretations” of intergenerational equity that
flow from current developments in Australian law and policy.
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2.1. Intergenerational equity means that, when assessing development
applications, decision-makers should consider any significant impact on
greenhouse gas emissions arising from that development.
If we accept that escalating greenhouse gas emissions pose a serious and significant threat to
the well being of future generations then, consistent with the intergenerational principle, it
becomes incumbent on current decision-makers to at least give careful consideration to the
contribution made by new development to greenhouse gas emissions.
The environmental and planning legislation of each state commonly requires decision-makers,
when considering applications for new development, to take into account the likely environmental
impacts of the proposal. 17 However, for a number of reasons, a full consideration of climate
change impacts has not always been factored into that equation. For instance, until quite recently,
the science of climate change has been susceptible to so much debate and criticism that making
reliable predictions of climate change appeared either scientifically impossible or impermissibly
‘political’. 18 There were legal complications in establishing nexus and apportioning responsibility
to any particular actors. 19 However, some recent cases have overcome these technical problems,
focusing instead on the consequences of inaction, viewed through the lens of intergenerational
equity. For instance, in the landmark case of Gray v Minister for Planning, Justice Pain decided
that the environmental assessment report (EAR) for a proposed new mine at Anvill Hill should
have included information about the downstream impacts of the mine, including its contribution to
greenhouse gas emissions arising from the eventual burning of the coal to be mined at Anvill Hill
(dealt with as scope 3 emissions in that case). 20 In arriving at this decision, her honour relied
heavily on the principle of intergenerational equity:
[I]t is apparent that there is a failure to take the principle of intergenerational
equity into account by a requirement for a detailed GHG (greenhouse gas)
assessment in the EAR if the major component of GHG which results from the
use of the coal, namely scope 3 emissions, is not required to be assessed. That
is a failure of a legal requirement to take into account the principle of
intergenerational equity. 21
Although the Anvill Hill development ultimately went ahead, the requirement that, for major new
development projects, the indirect contributions to greenhouse gas emissions should be reported
and considered, has now been enshrined in NSW planning law. 22
The requirement to carefully consider the contribution of new development to greenhouse gas
emissions is essentially a procedural requirement but the effect of making that assessment may
be to tip the scales in favour of, or against, any particular development. In other words, a
substantive outcome may be the ultimate result of a procedural requirement. For instance, in
Taralga Landscape Guardians Inc v Minister for Planning [2007], Chief Judge Preston applied the
principle of intergenerational equity to reach a substantive, merits based outcome. This second
NSW case involved an application for a new 69-turbine wind farm in an area subject to several
17

Environmental and Planning Assessment Act, 1979 (NSW) s.79C; Planning and Environment Act, 1987
(Vic) s.60; Planning and Development Act, 2007 (ACT) s.210; Integrated Planning Act, Qld, 1997,
definition of impact assessment, schedule 10; Environmental Protection Act, 1993 (SA), s.36;
Environmental Management and Pollution Control Act, 1994 (Tas), s.51; Planning Act, 1992 (NT), s.51.
18
England P, “Climate Change: What Are Local Governments Liable for?” Issues Paper 6, March 2007,
Urban Research Program, Griffith University; available at
<http://www.griffith.edu.au/centre/urp/urp_publications/Issues_Papers/URP_IP6_
ENGLAND_Climate_LocGovt_final.pdf> (viewed on 5 December 2007).
19
See further, Smith & Shearman D, n 5.
20
Gray v Minister for Planning (2006) 152 LGERA 258; [2006] NSWLEC 720, para[145].
21
Gray v Minister for Planning (2006) 152 LGERA 258; [2006] NSWLEC 720, para [126].
22
State Environmental Planning Policy (Mining, Petroleum Production and Extractive Industries) 2007
(NSW), cl 14(2).

heritage listings. In his reasoning, Preston CJ implied the principle of intergenerational equity
gave rise to a presumption in favour of approving a new wind farm. This was because:
[We should] … Increasingly substitute energy sources that result in less
greenhouse gas emissions for energy sources that result in more greenhouse
gas emissions, thereby reducing the cumulative and long term effects caused
by anthropogenic climate change. In this way, the present generation reduces
the adverse consequences for future generations. 23
In approving the development, Preston CJ held the presumption in favour of renewable energy,
derived from his interpretation of intergenerational equity, weighed more heavily than the other
planning considerations (which favoured its refusal) in this particular case.

2.2. Intergenerational equity means future generations should not be forced
to bear a disproportionate amount of the costs of abatement or adaptation.
Apportioning the costs of environmental protection is a task intimately related to questions of both
intergenerational and intra-generational equity. Distributive justice was a controversial aspect of
early formulations of sustainable development but, at least in its intergenerational form, has
survived and percolated into recent policy documents. For instance, Queensland’s Climate Smart
Adaptation Action Plan states:
Efforts aimed at sustainability will ensure that future generations are not forced
to disproportionately carry the costs of adaptation, and that any benefits are
shared across the community now and in the future. 24
In practical terms, this normative interpretation of intergenerational equity lends support to two
more sub-principles - (a) the polluter pays principle; and (b) the ‘principle’ of early intervention –
that is, cost effective action should not be postponed or delayed if the cost of mitigation or
adaptation measures is significantly less now than is likely to be the case in the future
2.2.1. The Polluter Pays Principle:
The polluter pays principle asserts that, in general, the costs of environmental pollution should be
borne by the polluter. 25 As such, the case for including this principle within the scope of what is a
‘fair’ or ‘equitable’ approach seems, in the majority of cases, to be self evident. 26
In general, the effect of the precautionary principle is to internalize the costs of pollution as
another cost of production. In so doing, it provides a market driven incentive for producers to
reduce their pollution in order to reduce their costs of production. At its most effective, the
principle may perform a preventive function (by providing an incentive to reduce pollution); a
redistributive function (in that the real costs of pollution are borne by the polluters) and a curative
23
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function (to the extent that people, or the environment, that suffers from the pollution are
financially compensated for that harm). 27 A number of international documents and treaties
endorse the polluter pays principle, including, most notably, the Single European Act, 1986. 28
However, despite its frequent endorsement in international law, the polluter pays principle has not
been definitively embraced within Australia. For instance, the National Strategy for ESD (NSESD)
excludes a specific reference to the polluter pays principle in its guiding principles. It does
however state that:
Cost effective and flexible policy instruments should be adopted, such as
improved valuation, pricing and incentive mechanisms. 29
Despite the reticence of the NSESD to endorse the polluter pays principle, the principle
underscores many of the actions taken by environmental regulators operating in Australia.
Environmental taxes and charges routinely applied by states to environmentally polluting actors
may be justified on the grounds of the polluter pays principle as well as NSESD Guiding Principle
6. In more recent times, emissions trading schemes are a good example of how the polluter pays
principle may be employed in creative ways to drive change within existing, market-driven
economies. Within Australia, the New South Wales Government has led the way in this area. In
2002, it passed the Electricity Supply Amendment (Greenhouse Gas Emission Reduction) Act
which established the Greenhouse Gas Reduction Scheme (GGAS), one of the world’s first
30
mandatory emissions reduction schemes. The scheme requires NSW electricity providers, and
certain other parties, to meet mandatory targets for reducing or offsetting greenhouse gas
emissions generated by their activities. Participants in the scheme can reduce the average
emissions intensity of their activities by purchasing abatement certificates and surrendering these
to the Scheme Administrator, the Independent Pricing and Regulatory Tribunal (IPART). 31 GGAS
commenced operation in the Australian Capital Territory (ACT) in 2005. The scheme is likely to
be transitioned into the national emissions trading scheme scheduled to commence operation in
2010. 32
Emissions trading schemes have sometimes been envisioned as an ideal, market driven and
almost comprehensive “solution” to escalating greenhouse gas emissions. 33 However, a more
cautious assessment is probably required:
[W]e should not deceive ourselves: the distributive function for the most part
remains more important than the preventive function. There are two explanations
for this. First, hortatory mechanisms rest on the assumption that the polluter is
behaving rationally, which is far from being always the case. Secondly, the
dissuasive effect depends on the price charged the polluter – which is generally
too low to encourage substantial reductions in pollution. 34
The short lived experience of the GGAS seems to support these findings as:
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All projections indicate that certificate supply for 2007 will exceed the annual
demand, while in 2008, 2009 and 2010 demand will exceed the supply. As
certificates are bankable, the surplus of supply experienced in the first five years
will assist in meeting the projected demand in these three years. 35
In view of these concerns, additional, more tailored fiscal and regulatory measures, consistent
with the polluter pays principle, should be explored across the board. A pertinent example is the
requirement, in Queensland, for all new class 1 homes to be built to higher than previous
standards of energy efficiency, including energy efficient light bulbs and greenhouse efficient hot
water systems. 36 Other good examples may be drawn from the various water restrictions in place
across Australia. For instance, in South East Queensland, owners of domestic swimming pools
are only allowed to top up their pools with town water if they have met two out of three conditions
requiring the installation of water saving devices. 37 Consistent with the polluter pays principle,
these measures locate responsibility for adopting higher environmental standards in the hands of
the ‘polluter’ who will enjoy the benefits of the ‘polluting’ activity.

2.2.2. Cost-effective action should not be delayed or postponed:
Intergenerational equity requires that, if the costs of delaying action on climate change issues are
likely to be significantly greater than the current cost of applicable measures, then the costs of
abatement or adjustment should be borne by the present generation. This normative
interpretation is consistent with the major premise of the Stern Review that the “benefits of strong,
early action on climate change outweigh the costs …. The earlier effective action is taken, the
38
less costly it will be”. Within Australia, the cost effective nature of early action is acknowledged
in various State based policy documents. 39 Assuming that intergenerational equity means each
generation has a broadly equal right and responsibility towards the environment, the logic of this
sort of “cost effective” action, once again, appears self evident.
The principle that cost effective action should not be delayed or postponed needs to be
distinguished from the “no regrets” initiatives of the former federal government. Energy efficiency,
switching to more greenhouse friendly fuel (such as natural gas) and pursuing projects with
multiple benefits all fit readily enough into the basket of “cost effective” action. These sorts of
actions also met the Howard government’s objective of adopting “no regrets” measures.
However, whilst these sorts of measures are certainly a good starting point for action to reduce
greenhouse gas emissions, a requirement to pursue “cost effective” action is potentially more
onerous than a policy supporting only “no regrets” measures. Its tenor is that, if the long term
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benefits outweigh the current costs of taking action, then it is the current generation that should
foot the bill however ‘regrettable’ the financial cost to that generation is.
One of the difficulties associated with implementing “cost effective” action is that the task of
accurately estimating the costs of action or inaction on climate change is inherently problematic.
This, coupled with the unpalatable political significance of the principle, somewhat dilutes the
imperative for adopting cost effective measures as soon as possible. Nevertheless, as the Stern
Review has demonstrated, the anticipated impacts and associated costs of climate change are
rapidly becoming more apparent and more easily quantifiable. This strengthens the arguments in
favour of cost effective action as opposed to merely “no regrets” measures.
To date, adherence to the notion of adopting “cost effective” measures has been most prominent
in the area of climate change adaptation, in circumstances where early intervention may
effectively serve to prevent damage to property and lives. In this scenario “cost effective” action
may incur little financial outlay on the part of regulators (although some financial gain may be
foregone) and also serve to reduce their potential exposure to future compensation and /or legal
40
liability claims. Provisions requiring generous set backs from the coastal foreshore for new
development, taking into account likely sea level rise, are a good example of the sorts of
measures some local governments are now implementing. 41 Some local governments are also
revising their guidelines for bush fire management, mosquito control, storm water capacities,
building design and water efficiency to adopt more stringent standards. 42
At the local government level, the switch is clearly underway, from a yardstick favouring “no
regrets” measures to one favouring “cost effective” measures, at least in terms of adaptation to
climate change.

2.3. Intergenerational equity means that climate change adaptation should
be consistent with and, supportive of, greenhouse gas abatement
strategies
Adopting measures to adapt to climate change in isolation of – or in preference to – implementing
greenhouse gas abatement strategies is antithetical to intergenerational equity on both practical
and moral grounds. In practical terms, without significant abatement, the cost of adapting to
climate change will become either prohibitively expensive for future generations, or simply
impossible. These scenarios offend both the polluter pays principle and the early intervention
arguments, as canvassed above. As recognized in Queensland’s Climate Smart Adaptation Plan,
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this is not an “either-or” scenario, both adaptation and abatement must occur simultaneously and,
wherever possible, in mutually reinforcing ways:
The only way to lessen the rate and overall magnitude of future climate change is
to reduce emissions. A commitment to do so increases the likelihood of
successful adaptation and decreases the potential cost of climate change.
Careful evaluation of adaptation responses will guard against inadvertently
increasing greenhouse gas emissions, thus further increasing climate change
risks. 43
The arguments in favour of simultaneous and complementary action on abatement and
adaptation do not rest purely on financial logic - they are moral and normative as well. For
instance, each of the component parts of intergenerational equity – conserving diverse options;
sustaining good environmental quality and providing access to resources for future generations –
is likely to be seriously breached if policies to reduce greenhouse gas emissions are not pursued
at least as vigorously as adaptation strategies.
The scope for simultaneous and complementary action for both abatement and adaptation on
climate change is probably best illustrated by long term policies designed with the prospect of a
44
“carbon constrained future” in mind. Several state and local government actions illustrate the
potential for simultaneous and complementary action in this field, the most obvious examples
being in the area of sustainable building design; planning for compact cities and investment in
public transport, including natural gas powered vehicles. 45 These are important initiatives that
may not only help reduce carbon emissions in the long term but should also help to curb
Australia’s escalating reliance on energy intensive forms of housing and transport - thereby
reducing emissions whilst simultaneously adapting to predicted climate change impacts and the
increasingly imminent prospect of a carbon constrained future.
In these areas, states and local governments have taken the boldest initiatives to date. New
South Wales, for instance, was the first state to require all new residential development be built to
an energy standard up to 40% more efficient than similar existing housing stock. 46 This
requirement is implemented as part of the development application process – a development
application cannot be processed until it has been issued with a BASIX certificate. In order to
obtain a BASIX certificate, the design and construction of a new building must be assessed for its
energy efficiency using freely available software that measures the performance of the building
taking into account its method of construction, the building materials used and the overall design
of the house, allowing some flexibility in how to meet the requisite standards of efficiency. 47 Since
2006, BASIX certification has applied to alterations and additions to existing buildings in that
state. 48
43

Principles 2 & 3 of Qld Climate Smart Adaptation Plan, n 24, at 11
A carbon constrained future (or low carbon economy) is a future in which oil, coal and other fuels that
emit greenhouse gases are more limited in supply and ever more costly to utilize. It is now becoming
widely recognized that transitioning our industrial society towards a low carbon economy is the only long
term solution that can reduce our vulnerability to the increasing cost of carbon.
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In 2006, the Building Code of Australia was revised to include more stringent energy rating
requirements for new homes. The relevant requirements – now based on a 5 star energy
efficiency requirement - relate mostly to the building fabric and external glazing of new
dwellings. 49 Nevertheless, several states continue to apply more stringent sustainability
standards than are required by the national BCA. In Victoria, for instance, new homes are
required to have either a rainwater tank for toilet flushing or a solar hot water system. 50 In
Queensland, all new homes are now required to have water efficient AAA-rated showerheads,
dual flush toilets, energy efficient lighting in at least 40% of the house, water pressure limiting
devices in areas with high water pressure and greenhouse efficient hot water systems. 51

2.4. Intergenerational equity means that climate change issues are a matter
of public interest and responsibility
Intergenerational equity is essentially a moral prescription that gives rise to financial and other
implications. Its most important contribution, however, remains the ethical dimension it brings to
debates about environmental protection at all levels of government. Ultimately it subjects other
lines of reasoning - cost-benefit analyses, risk management strategies, debates about insurance
and the methods of apportioning environmental costs – to a more fundamental test, that is, the
well being of future generations. Because it pitches the well being of one community (the present
generation) against that of another (future generations), it unequivocally situates the climate
change debate in terms involving communities not just individuals. This means that not only must
debates about climate change take place within the public sphere, those debates must
acknowledge, define and give weight to the “public interest” in this issue. For instance, decisionmakers with power to approve new development should not only weigh up the arguments of
project proponents and any local opposition, they should now also consider the broader “public
interest” in any aspect of their decision that has a bearing on climate change issues. The basis for
this proposition derives from the legal endorsement of the principle of intergenerational equity and / or ecologically sustainable development - found in much of Australia’s planning
legislation. 52
Judicial support for this line of reasoning can be clearly seen in the aforementioned case of
Taralga Landscape Guardians Inc v Minister for Planning [2007]:
This choice arises in a context where there is no compelling reason why there
should not be some turbines in this landscape and where there is a significant
public interest, in general terms, in adoption of alternative, more environmentally
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friendly, energy generation sources. Although there will be change to the village's
outlook, I am satisfied that the broader public interest must outweigh this
impact. 53
Protecting the public interest has also been a consideration in a number of cases involving
coastal erosion. 54 In these cases the courts have upheld planning instruments of local
governments which proiritise public access to the foreshore over and above defensive works
protecting private property or further residential development.

3. Principle 2: The Precautionary Principle
The precautionary principle has been defined as “Where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation.” 55 Compared to intergenerational
equity, the principle has received significant attention both in academic scripts and in the courts. 56
De Sadeleer locates this principle firmly within the context of post industrial risk society 57 in which
precise, measurable knowledge of scientific risk is replaced by relationships of “possibility,
eventuality or plausibility” between cause and effect. 58 These inherently uncertain risks are
characteristic of a new generation of environmental risks, including climate change, arising at the
end of the 20th century. They frequently involve long lead times, diffuse impacts and the (relatively
uncertain) prospect of very serious consequences. De Sadeleer argues that environmental law
has responded to the emergence of uncertain risks by developing a new “anticipatory” model of
environmental law that constitutes an epistemological break away from previous models of
curative 59 and preventive 60 environmental laws. The precautionary principle sits squarely within
this anticipatory model being designed to help decision-makers’ deal with the assessment of
uncertain scientific evidence.
Whereas the principle of intergenerational equity is fundamentally a moral premise, the
precautionary principle appeals more to a common sense, “better safe than sorry” type of
reasoning. Nevertheless, value judgments must still come into play in determining the
fundamental question of what is a tolerable degree of risk, that is, at what point does scientific
53
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uncertainty become sufficiently certain to trigger the operation of the principle and with what cost
consequences? More specifically, some of the debates relate to 1. Uncertainty about the nature of potential consequences: For many 21st century
environmental problems, including climate change, the full range of possible
consequences cannot be predicted with absolute certainty. This factor differentiates
today’s environmental problems from those of the earlier, preventive era of environmental
law.
2. Uncertainty about the likelihood of potential risks actually occurring: In scientific
disciplines, establishing a causal relationship usually requires proof in the order of 95%
certainty 61 – but when the consequences of doubt and inaction are potentially serious
and irreversible, as is the case with climate change, it may not be wise to wait for 95% or
more proof of a causal relationship. A lower threshold may suffice.
3. Uncertainty about the nature of cumulative, inter-related risks and consequences: Many
of today’s environmental problems are so complex, contingent and inter-related that full
scientific understanding of all the issues is impossible. Furthermore, sometimes the
indirect consequences of actions to address particular issues cannot be fully ascertained
– fixing one problem may create others, as in the case of recent bio-fuel programs. 62
4. Uncertainty about the relative costs and benefits of precautionary action: Most
importantly, in the light of all these uncertainties, there is little agreement on the
appropriate price that should be paid to implement precautionary measures. Is it sufficient
to implement only “no regrets measures”, or is it necessary to “hedge our bets”, or, if the
risk is accepted as sufficiently certain and serious, is “zero tolerance” that is, the
elimination of the cause of the problem, the only sensible strategy to adopt? To further
complicate any cost-benefit equation, the economic value of some environmental assets
(for instance, biodiversity) is simply not fully quantifiable. 63
Needless to say, all these issues are directly relevant to climate change. Fortunately, in this area,
the reports of the IPCC have helped to reduce the level of uncertainty with respect to points (1)
and (2) above whilst the Stern Report now provides an authoritative measure of the relative
economic costs of precautionary action versus inaction of relevance to point (4). For the majority
of decision-makers, these authoritative international documents seem to have provided sufficient
evidence to make the issue of climate change now “certain enough” to warrant action, the main
outstanding questions being “what action should we take?”, “how far should we go?” and “who
should pay the price”? So while there is near universal agreement that a precautionary approach
is justified, 64 there is still no consensus on just how precautionary that approach should be –
specifically, how much climate change is tolerable, should less certain consequences (eg from
tipping points and cumulative risks) be taken into account and what cost is it tolerable for this
generation to bear?
Within Australia, the precautionary principle has had a chequered history. In the leading case of
Leatch v National Parks and Wildlife Service, Justice Stein applied the principle to completely halt
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a development proposal until sufficient information to enable a proper environmental impact
assessment was made available. 65 At the time of the proceedings, the nature and extent of the
Giant Burrowing Frog, a species that had recently been listed as a threatened species, was
simply unknown. Despite the lack of any specific evidence, the fauna impact statement submitted
by Council had concluded no adverse impacts on this species were likely because the relevant
area was degraded natural habitat. Justice Stein’s decision highlighted an important role for the
precautionary principle in raising the quality and rigour of environmental impact assessment. 66 It
took a “hard line’, or highly risk averse approach to a development proposal involving uncertain
environmental risks.
After the decision in Leatch, a number of Australian cases assigned a less radical role to the
precautionary principle. 67 At best, these subsequent cases suggest development should not
generally be halted so much as modified to take into account a cautious approach to
environmental issues. The increasing endorsement of ongoing environmental management plans
to deal with deleterious side effects as and when they become better understood, has been one
result. 68 In addition, the emphasis in Leatch on requiring comprehensive environmental
evaluation has been interpreted as an essentially procedural requirement. 69 This essentially
procedural interpretation of the precautionary principle does not necessarily require the imposition
of risk averse solutions if and when an evaluation either - (a) finds evidence of serious or
irreversible environmental harm; or (b) is inconclusive.
Standing somewhere in between the two extremes of the risk averse and the cautious approach
is another line of reasoning finding widespread support in the Australian courts. This is the view
that, if the precautionary principle applies, it serves to alter the ordinary burden of proof. If a
development proposal is associated with threats of serious or irreversible harm to the
environment, the burden of proof is shifted away from the defendant (to prove environmental
harm) to the project proponent to offer appropriate measures to prevent that harm occurring or to
mitigate its effects. 70
The following discussion discusses three ‘normative interpretations’ of the precautionary principle
particularly applicable to climate change issues:
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3.1. The precautionary principle requires decision-makers to consider
comprehensive environmental information about the effects of
climate change on new development.
The precautionary principle requires that decision-makers are furnished with comprehensive
environmental information, including climate change related issues, when considering new
development. We have already observed an emerging procedural requirement, premised on
intergenerational equity, for decision-makers to take into account the impact of new energy
related projects on greenhouse gas emissions. The precautionary principle is also applicable here
as it warns against compounding a situation in which there is still some (albeit diminishing)
uncertainty about the overall environmental impact of development. However, the most
significant contribution of the precautionary principle is likely to be in the area of climate change
adaptation where the task incumbent on decision-makers is to consider any possible or likely
impacts arising from climate change on new development. Two recent cases demonstrate the
potentially far reaching application of this principle to new development that will be affected by –
and presumably need to adapt to - climate change impacts.
In Walker v Minister for Planning [2007] NSWLEC 741 Ms Walker challenged the validity of a
concept plan approval for a residential subdivision and a retirement development at Sandon Point
in NSW. The applicant argued the Minister for Planning had approved the Plan without
considering whether the flooding impacts of the project would be compounded by climate change
and, as such, had failed to give due regard to the principles of ecologically sustainable
development. The decision of the Minister to approve the development was overturned on that
ground:
Having regard to the subject matter, scope and purposes of the EP Act and the
gravity of the well known potential consequences of climate change, in circumstances
where neither the Director-General’s report nor any other document before the
Minister appeared to have considered whether climate change flood risk was relevant
to this flood constrained coastal plain project, the Minister was under an implied
obligation to consider whether it was relevant and, if so, to take it into consideration
when deciding whether to approve the concept plan. The Minister did not discharge
71
that function.
In Northcape Properties Pty Ltd v District Council of Yorke Peninsula [2008] SASC 57, the Yorke
Peninsula District Council had taken a proactive approach to the likelihood of sea level rise
caused by climate change. Its decision to refuse an application for residential development on the
outskirts of Marion Bay was appealed by the developer. Council’s decision to refuse the
application was upheld in the Environment Court of SA and, on appeal, the SA Supreme Court.
Both decisions relied on expert evidence that coastal erosion of 30-45m could be expected in the
next 100 years, taking sea level rise into account. Both decisions confirmed and endorsed the
Council’s objectives for coastal development, stated in the applicable Development Plan. These
gave consideration to sea level rise from climate change in the following terms:
To promote development which recognises and allows for hazards to coastal
development such as inundation by storm tides or combined storm tides and
stormwater, coastal erosion and sand drift; including an allowance for changes in
sea level due to natural subsidence and predicted climate change during the first
100 years of the development.
This case is a good indication the courts are now willing to accept the evidence of climate change
and to support councils in their endeavours to plan, in a precautionary way, for a future that takes
that evidence into account. When employed in this way, the precautionary principle becomes
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more than a procedural requirement. It becomes a counsel of wise practice, endorsing the view
that any adopted solutions should themselves be precautious (that is, risk averse) in nature.

3.2. The precautionary principle endorses development conditions
that are precautionary in nature.
In Northcape Properties Pty Ltd v District Council of Yorke Peninsula [2008] SASC 57, the
Supreme Court endorsed not only a precautious approach to development assessment but also a
precautionary solution to climate change adaptation. The South Australian Supreme Court is not
alone in this interpretation of the precautionary principle and decisions throughout Australia are
now starting to condone the actions of local governments that make development decisions
premised on an expectation of climate change. In a small number of cases this trend has lead to
development applications being refused. 72 In other cases, it has served to enlarge the scope of
what is considered a “reasonable” development condition. A pertinent example is the decision in
Charles Howard Pty Ltd v Redland Shire Council. In this case, the Queensland Court of Appeal
upheld a development approval that was granted subject to a condition that effectively prevented
the applicant from building on his own land in the position applied for. 73 Instead, the Council
required the applicant to build on a different part of his land, at a site that was not subject to
inundation by the Q100 flood level and was therefore less vulnerable to climate change and
flooding impacts.
These recent developments in the courts, justifying notions of a “precautionary response” to
climate change, are mirrored in recent policy documents on climate change adaptation.
Increasingly local governments and other public authorities are being urged to adopt measures
that will improve resilience and decrease vulnerability to climate change. 74 A selection of
adaptation measures from the Queensland Adaptation Action Plan, 2007-2012 is listed in table 1
as an illustration of the sorts of measures now being implemented.

Table 1: A Selection of Measures Included in the Queensland Climate Smart Adaptation Action
Plan, 2007-2012 75
Action

Priority

Expected
Completion Date

Develop a web portal to provide a single point of access to :

High

2012

72



Queensland Government climate change information and
science



Tools for self assessment of risk and vulnerability to climate
change.
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75
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High

2012

Incorporate changes in flood risk due to climate change in the proposed
State Flood Risk Management Policy, local government flood plain
management plans and relevant state guidelines.

Medium

2010

Update the Queensland Urban Drainage Manual as needed to reflect
changes in hydrology associated with climate change.

Medium

2010

Incorporate the latest technical information in risk assessment prior to
designing and planning roads, bridges and other transport infrastructure
subjected to flood and heat stress.

Medium

2012

Ensure that reviews of local disaster management plans include relevant
climate change issues.

Medium

2010

Extend “preparedness and awareness” programs to communities where
the risk of extreme climatic events has increased.

Medium

2012

Diversify water supply sources to reduce dependency on vulnerable
supplies. This requires:


Considering climate change in regional water security plans



Investigating the potential of less climate–dependent water
supply options.

3.3. The precautionary principle encourages decision-makers to
routinely apply risk assessment and risk management principles to
all their activities.
A key strategy for improving resilience to climate change is the adoption of enhanced risk
assessment in all tiers of government and in particular, at the local government level - a tier of
government expected to play a critical role in adaptation to climate change. 76 The Australian
Greenhouse Office (AGO) has recently provided guidelines for incorporating climate change
impacts into councils’ risk management strategies. 77 The recommended process is qualitative,
relatively simple and flexible in order to meet the needs of different councils. 78 The benefits of
early adoption of risk assessment and management tools are said to include more timely and cost
effective adoption of appropriate adaptation actions and reduced exposure to liability claims in the
aftermath of a climate change event. 79 The Local Government Association of Queensland
(LGAQ) has also pioneered work in this area. 80 By planning ahead for climate change impacts in
this way, public institutions are adopting an inherently “precautionary” approach. In May 2008, 33
local councils received federal funding to implement risk assessment and risk planning activities
in their councils. 81
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4. Principle 3: Climate change is a “common concern”
That climate change is a “common concern” of all humanity is indisputable given the global nature
of the problem. In recognition of the nature of this particular problem, the UN Climate Change
Convention states:
The Parties should protect the climate system for the benefit of present and
future generations of humankind, on the basis of equity and in accordance with
their common but differentiated responsibilities and respective capabilities. 82
The principle of “common but differentiated responsibility” reflects the pre-eminent concern, at the
international level, to bring all nation states to the negotiating table and to encourage their
cooperation in developing a legally binding, response to climate change. 83 The recognition of
“differentiated responsibilities” in the international context is a reflection of developing countries’
particular viewpoint that, historically, developed countries have been the main source of human
induced greenhouse gas emissions and that, correspondingly, it is they who should take the lead
in reducing their greenhouse gas emissions.
Just as in the international sphere, on the domestic front, there is much work to be undertaken in
developing institutional capacities and mutually supportive institutional roles to address climate
change. However, whereas the international documents emphasize “common but differentiated
responsibilities”, within Australia there is now a clear consensus on the need to build and develop
“effective and complementary” governance regimes to promote change throughout the
community:
Climate change represents the ‘greatest and widest ranging market failure ever seen’
and therefore necessitates government intervention. While the challenges presented
by climate change are great, they are not insurmountable if governments work
together. It is the responsibility of all Australian governments to work collaboratively
across their respective jurisdictions. 84

How to design and promote effective and complementary institutional relationships, including
collaborative partnerships, is an issue that will need to be addressed and continually re-visited
over the next few years as part of an evolving, comprehensive climate change legal and policy
framework. For this reason, the issue is included here as a third principle - or policy imperative –
that goes to the heart of climate change law and policy. By way of some preliminary guidance, the
following observations can be made:

4.1. Climate change is a common concern for all tiers of government
The public interest – and by implication the governmental responsibility – in both greenhouse gas
abatement strategies and adaptation to climate change has already been discussed. The gravity
of the situation, as well as the reality of Australia’s federal system of government, underscore the
82
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need for all tiers of government to be involved in developing an effective response to climate
change. Given the Commonwealth government is now likely to take on a leadership role in
implementing Australia’s mitigation strategy, what are the sorts of roles and functions likely to be
required of state and local governments in the near future?
State governments: Within Australia, South Australia has, to date, developed the most
sophisticated institutional and legal framework for dealing with climate change issues. The
Climate Change and Greenhouse Emissions Reduction Act, 2007, sets a statutory emissions
reduction target and vests the responsible Minister with various functions and powers to assist in
achieving that target. These include – promoting early action to meet the emissions reduction
target; developing policies to address climate change; supporting initiatives to develop a national
emissions trading scheme; supporting public education in relation to climate change and
85
establishing appropriate reporting frameworks across government. The Act also establishes a
Climate Change Council to provide independent advice to the Minister about climate change. 86
Other states have also acted to re-orient existing state departments or to create new entities
capable of advising on climate change issues. 87
The South Australian legislation indicates the sorts of functions state governments may usefully
contribute within a national framework for climate change policy. These include – reporting on
emissions, emissions reduction and other measures; funding state wide programs; training and
institutional support for local government and non government actors; revising and updating
policy documents and technical requirements to reflect climate change issues (particularly in the
realm of regionally specific, climate change adaptation); and translating national and international
research into regionally applicable information. 88
Local governments: Several local governments, to date, have played an active role in promoting
and implementing greenhouse gas abatement measures. Actions are diverse and range from:
reducing energy use in council buildings; distributing free, high efficiency light bulbs to residents;
promoting public transport; purchasing natural gas powered buses; publishing educational
material and campaigning to raise public awareness. 89 Of particular symbolism is the construction
of Council House 2, Australia’s first, six star rated, energy efficient commercial building, designed
and built for Melbourne City Council. 90 These and many other activities have been encouraged by
Cities for Climate Protection, a federally funded association, linked to the International Council for
Local Environmental Initiatives (ICLEI) which supports local governments to implement
sustainable development practices in line with the objectives of the United Nations’ Agenda 21
program. Over the 10 years that CCP has been operating in Australia, the 178 local councils
involved in the program have reduced their greenhouse gas emissions by almost 13.3 million
tones. 91
Given the significance of urban communities’ contributions to greenhouse gas emissions, local
governments - whose jurisdiction includes urban planning, development, infrastructure, land
management, engaging with communities etc - will continue to have a crucial role to play in
greenhouse gas abatement strategies. Over time, their freedom to pick and choose their level of
85

Climate Change and Greenhouse Emissions Reduction Act, 2007, SA, s.6.
Ibid, ss 9,11.
87
For instance, in 2007, the NSW Greenhouse Office merged into the new Department of Environment and
Climate Change; a new Office of Climate Change was established in the Department of Premier and
Cabinet (Vic) and, in Queensland, the Queensland Climate Change Centre of Excellence was established.
88
See also, NSW Greenhouse Office, NSW Greenhouse Plan (NSW Government, Sydney, 2005) Part C
(Actions to be Taken).
89
For a review of some current projects see CCP, n 45.
90
This standard, which represents world leadership in office building design, was awarded to Council
House 2 by the Green Building Council of Australia in April 2005. See “CH2 Setting a New World
Standard in Green Building Design” at http://www.melbourne.vic.gov.au/info.cfm?top=171&pg=1933
(viewed 25/5/08).
91
CCP, n 45, p 3.
86

commitment and types of activities may diminish as national targets and initiatives are put into
place. Nevertheless, it is to be hoped the scope for ‘trail blazers’ will not be unnecessarily
circumscribed as local governments have proven to be effective innovators, pushing the
boundaries for action in this area well beyond the average or ‘mean’ solutions most likely to be
adopted in national measures. 92 In the future, local governments’ full access to and participation
in the national emissions trading scheme will be essential in order to harness and foster this level
of enthusiasm.
In addition to their role in mitigation strategies, the significance of local government in the realm of
adaptation to climate change is now starting to be realized. Climate change adaptation measures
are likely to require regionally specific solutions, tailored to regional risks, geography and social
circumstances. Local governments are expected to play an important role in tailoring adaptation
programs to local circumstances and delivering applicable measures “on the ground”. 93
Institutional support for local government from state and federal governments will, nevertheless,
be critical in determining the success of adaptation programs.

Collaborative partnerships: Although there may be merit in demarcating different institutional
roles, the overriding message is that collaboration between all tiers of government will be
essential. The necessity for collaboration to build effective partnerships between different levels
of government as well as between government and non-government actors is widely recognized
and endorsed in all the major policy documents:
National, state and territory and local government have differing and
complementary roles in climate change adaptation …governments will pursue a
partnership approach to adaptation to manage risks and identify any
opportunities. 94
The Water Supply Emergency Regulations currently operating in South East Queensland offer
one example of a collaborative, intergovernmental approach to climate change adaptation. 95 The
regulations outline in some detail measures that each service provider must implement to
increase water supply and reduce demand for water, a time frame for each measure and the
relevant financial and other contributions to be made by state and local government bodies. 96
Monthly reporting to the Queensland Water Commission is required from each service provider
and many of the measures are jointly financed by state and local governments. 97 Additionally,
both the state government and the Brisbane City Council (BCC) offer rebates for the installation
of water tanks and pool covers. 98 Residents are eligible to claim both rebates meaning, if the
conditions are met, a saving up to $2,350 for the installation of a rainwater tank with a minimum
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capacity of 3000 litres. 99 The popular appeal of so generous a rebate is evident from the fact that,
as of 2007, more than 27,000 Brisbane homes had a rainwater tank. 100

4.2. Climate change is a common concern for government and non
government actors
Collaboration, partnerships and effective action to combat climate change are not confined to
intergovernmental action. Just as the sources of greenhouse gas emissions are dispersed
throughout society so must the solutions be. There is common agreement that solutions need to
be fostered across the whole of society.
Effective adaptation requires commitment and action from all parts of society.
Individuals, communities, technical and professional disciplines, industry and
governments at all levels can contribute. 101
Within Australia, the Greenhouse Challenge (1995-2005) and Greenhouse Challenge Plus
programs are examples of joint, cooperative action by public and private institutions. In these
programs, which are also funded by the federal government, major emitting industries inventory
their emissions, plan reduction strategies and programs and report on their progress in
implementing those projects to the Australian Greenhouse Office. 102 Until 2005 participation in
the program was entirely voluntary. Nevertheless, by 2000, Greenhouse Challenge participants
accounted for approximately 47% of national emissions, with the Greenhouse Challenge having
almost total coverage in a number of major industrial sectors, including electricity generation and
distribution, oil and gas extraction, iron and steel, aluminium and coal mining. 103 Despite this
coverage, the lack of specific, mandatory targets for emissions reductions and the largely
voluntary nature of the programs have been criticized. 104
Other examples of partnerships with non government actors are less well publicised. CCP reports
that in the year 2006-2207, 85% (3.15 million tones CO2-e) of the reduction in greenhouse gas
emissions reported by local councils related to reductions within local communities. 105 However,
the majority of these actions related to services provided by local councils to their communities. In
the areas of education, behaviour change and policy formulation, councils reported over 160
actions for the year 2006/7 but the quantitative impact of thee measures is not calculable. Some
local governments have begun to take a more proactive approach to community collaboration.
For instance, the cities of Wanneroo, Stirling and Joondalup in Western Australia have
collaboratively promoted an eco-business energy assessment program for small businesses, with
funding assistance from the Australian Government. The program has helped 75 small
businesses enhance their environmental efficiency by reviewing their energy use, water use,
travel decisions and waste and recycling methods. Potential savings from the implementation of
all possible actions are estimated at around 6,000 tonnes CO2-e and $173,900 annually. 106
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5. Future Directions for Climate Change Law and Policy
This discussion has reviewed a small number of the actions, policies and developments on
climate change currently being undertaken by state and local governments across Australia.
These contributions have been subsumed within three core principles of more general,
overarching application – the principle of intergenerational equity; the precautionary principle and
the principle (or policy imperative) recognizing climate change as a common concern. These
principles, particularly intergenerational equity and the precautionary principle, are consistent with
some of the more enlightened judicial statements on climate change emanating from Australian
courts. They have resonance in international documents including the UN Climate Change
Framework Convention. 107 By viewing the work of these institutions through the lens of a
framework of principles, we begin to see how principles of such “abstruse generality” may be
fleshed out and given meaningful content in municipal contexts. These devolved institutions, in a
very real sense, have been “doing the groundwork” in establishing the norms, policies and actions
required to start Australia on the path to a low carbon economy.
Where could this principled framework take us next? Obviously, the future of climate change law
and policy is now primarily in the hands of the Garnaut Review and the national response to that
review, expected later this year. Nevertheless, whatever the outcomes of that national process,
the principles herein discussed, already tried and tested in the community, raise a number of
issues that deserve further discussion and debate, hopefully in conjunction with national policy
development. For instance, this article argued a procedural requirement to give genuine
consideration to the effects of new development on greenhouse gas emissions was part of a
larger principle directing decision-makers to turn their minds to intergenerational equity. In the not
too distant future, that procedural requirement should evolve or be supplemented by a
substantive requirement upon all developers to make a significant contribution to reducing or off
setting the greenhouse gas emissions arising from their developments. Such a requirement is
consistent with the polluter pays principle, the cost effective rule and an equivalent rule is already
in operation for people wishing to build a new home. So perhaps the idea is not such an
“unreasonable” one after all? Another area that seems worthy of further thought and
development is that of partnerships and collaboration, especially within the community. The work
of local governments in this area to date is embryonic, yet the long term success of climate
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change measures requires behavioural change throughout the whole community.
contentiously, the principle of intergenerational equity at least reminds us there will, in the not too
distant future, be a need to give much greater consideration to intra-generational equity
considerations. For instance, how should the financial burdens of greenhouse gas abatement
strategies be apportioned? Who will or should bear the costs of restoration after extreme weather
events? What is the role of private insurance versus public institutions in these situations? And
who, ultimately, will or should take responsibility for climate change refugees at home or
overseas?

6. Conclusion: Value of a Principled Approach to Climate Change Law
and Policy
This article has examined a variety of state and local government actions tackling climate change
currently underway. These tiers of government have not waited for national leadership, they have
harnessed resources, created programs and re-considered their policies and regulations in the
light of climate change. In several instances, specialist planning and environmental courts have
107
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upheld and endorsed their proactive approach; in others, those courts have held governments to
account for failing to give genuine consideration to the issues raised by climate change. Judicial
contributions have been particularly helpful in highlighting some key principles, or building blocks,
for an emerging climate change jurisprudence. These include the principle of intergenerational
equity and the precautionary principle. The actions of local and state governments advance our
understanding of how those principles may apply, in practice, to climate change issues. When
considered together, the practical in the light of underlying principles, we can start to sense the
beginnings of a coherent body of climate change law that draws together many diffuse and
diverse actions across all tiers of government and in all aspects of life. It is to be hoped that,
viewed in this way, the achievements of those entities already active in the area can be
systematically explored, acknowledged and appropriately integrated into future national policy
making.

